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PREFACE* 



The branch of law which is examiaed in the following pages has 
not hitherto been made the subject of any distinct Treatise. The in- 
vestigation of it, however, seems to be important, since it will be 
found to present greater difficulties than usually belong to legal re- 
searches. This is owing to the refined distinctions which the law 
recognizes between real and personal property, and which give rise 
to many intricate questions in respect of property partaking of both 
these characters. 

With regard to the Doctrine of Fixtures^ which forms the principal 
subject of the work, it appears singular that so little attention should 
have been bestowed upon it in any of the modem publications. For 
it relates to a species of property which, in many instances, is of very 
great value ; and involves questions of daily occurence, which afiect 
the rights as well of landlord and tenant, as of many other classes of 
individuals in the ordinary relations of society. 

It may be thought extraordinary, that upon a subject of such extent 
and importance, there should be found so small a iiumber of reported 
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It IPREFACE. 

decisions. No inference, however is to be drawn from that circam- 
stance against the practical utility of a Treatise like the present. 
For the rights of individuals to property of this description are, in 
questions of minor importance, most usually left to the determinatioB 
of brokers, whose appraisement are made according to their private 
opinions of faimesa between the parties, or the customs of their trade. 
And where claims of a more intric te nature have arisen, which it Yam 
been thought expedient to submit to the decision of a court of laWp 
they have generally been referred to arbitration, at the instance of the 
judge at Jyiai Priu8. For these reasons, therefore, it is apparent that 
the cases relating to fixtures which occur in the bo<»ks of reports, can- 
not be considered as a criterion of the number of questions upon tha 
subject that actually arise in practice. 

It has been the chief object of the present Treatise' to lay dowa 
some general principles and rules relative to tbis species of property. 
In determining how far this design has been accomplished, some in- 
dulgence will perhaps be allowed, on account of the pecuhar state of 
the law upon the subject. For the Doctrine of Fixtures rests on a 
series of judicial decisions in contravention of an ancient rule in fa- 
vor of the freehold. And as these decisions arose out of particular 
emergencies, and were pronounced at different periods of time, it ia 
extremely difficult to reduce them into an uniform system, or to ex- 
tract from them any principles of general application. 

With regard to the arrangement of the work,^-the rights of a com- 
mon tenant, and of the executors of tenants for life, in tail and in fee, 
in respect of fixtures, are discussed in separate chapters. This or- 
der, though it has unavoidably occasioned some repetition, will, it it 
trusted, be found very convenient for reference, and may tend to re- 
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move tbe confiuson wluch has frequently been complained of, in dis- 
tingiiiflhing the rights of these several classes of persons. 

The other descriptions of property vAdxh form the subject of the 
Treftdse aie examined principally in the chapter concerning the fights 
of (he executor ii£ tenant in fee. In die concluding section of that 
chapter) the nature and principles of Heir-looms are discussed ; to- 
gether with the right of property in Charters relating to land ; and 
the claims of the heir against the executor in respect of chattels ani- 
mate as incident to the inheritance. In the same section a general 
view is taken of the doctrine of Emblements ; and a separate division 
has been appropriated to an examination of the right of property which 
accrues in consequence of annexations made to the freehold of the 
Church. The law relative to ecclesiastical Dilapidations is also inci- 
dentally noticed in connexion with the general subject of the work. 

The remaining chapters of the first part of the Treatise relate to 
the transfer of fixtures, considered with reference to the conveyance 
of them by sale, mortgage, devise, bankruptcy, &c. And in the last 
chapter some general properties of annexations to the freehold are 
treated of, more particularly as affecting the rights and liabilities of 
persons in regard to poor's rates, j^arochial settlement's, &c. 

The second part of the work contains the Remedies of parties in 
respect of fixtures ; together with the rights of creditors, and the 
criminal law as it afiects property attached to the freehold. The rule 
exempting fixtures fix>m distress is also considered in this place. And 
lastly, some curious decisions are noticed upon the subject of Beo- 
dands, as applied to the case of personal chatteb annexed to land. 
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The Appendix consists of a Digest of the Law of Fixtures in its 
immediate application to landlords and tenants, and outgoing and in- 
coming tenants ; and it contains a summary of practical rules and 
directions rejecting the removal, valuation, &;c. of fixtures between 
these parties. It has been framed with a view to obviate the incon** 
venience that might have been complained of by some readers, if it 
, had been necessary to search for the points to which more frequent 
reference is likely to be made, among the general disquisitions in th% 
body of the work. 
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INTRODUCTiaN 



TO TBI 



LAW OF FIXTURES. 



The Law of Fixtures affords a remarkable illustration 
of the strong tendency which may be observed in the 
jurisprudence of a country to adapt itself to the varying 
manners and necessities of society. The privileges 
which exist in respect of this species of property are 
in derogation of the principles of the common Law, 
and have been gradually introduced and established by 
the judges, who, in this instance, have exercised a sort 
of legislative authority. The strict rules of the law 
respecting waste, which had their origin in feudal 
times, were found to be incompatible with the notions 
of property entertained in a more civilized age ; and 
as the legislature did not interfere to abolish them, it 
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, became indispensably necessary that their practical 
operation should be modified and controlled. The 
courts, therefore, although they did not venture to 
abandon altogether the principle of the ancient law, 
considered themselves at liberty to mitigate its rigour ; 
and they have, accordingly, engrafted upon it the vari- 
ous exceptions and qualifications which form the sub- 
ject of consideration in the following Treatise. 

It is proposed to examine the nature of the several 
innovations which have thus been made upon the max- 
ims of feudal policy; in order that a distinct view 
may be taken of the steps by which the courts have 
proceeded towards perfecting this branch of the law. 
And for this purpose it will be necessary, in the first 
place, to consider the origin of the general rule of law 
in respect of annexations to the freehold. 

The rule of law, that whatever is affixed to the free- 
hold becomes a part of it, and is subjected to the same 
rights of property as the land itself, originated in a state 
of manners very different from that which prevails in> the 
present day. The fee simple was not in ancient times 
divided into a multiplicity of particular estates; per- 
sonal property was scarcely regarded as an object of 
concern to the legislature ; and the proprietors of the 
freehold were the authors of those very laws which set- 
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tied the coDflicting claims of themselves and their ten- 
ants. Notwithstanding the great change which has 
taken place in the habits and opinions of society, still 
the rule in favor of the freeholder remains unaltered ; 
and it must be regarded as the general rule of law at 
the present day, although it appears both inequitable in 
its principle, and injurious in its effects to the spirit of 
improvement. 

It is curious to observe the first attempts which were 
made by the courts to afford relief from the strictness of 
the ancient law. Much hesitation is apparent in the 
early decisions as reported in the Year Books ; and 
many subtle distinctions are there relied upon by the 
judges, which have since been very properly exploded* 
It appears, however, that so early as in the reign of 
Henry VII., an exception from the law respecting 
annexations to the freehold was recognized in the 
particular case of tenants ; who were said to be at 
liberty to remove some species of articles, if erected 
at their own expence on the demised premises. It has 
indeed been represented that the courts, at the period 
spoken of, allowed this privilege to tenants from a politic 
concern for the interests of trade and manufactures ; but 
it seems very doubtful whether any principle of so liberal 
a character is to be traced in tiieir judgments. An im* 
portant step was however made, when the courts thus 
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assumed the power of restraining the rights of the free* 
holder without the express sanction of the legislature. 

' The modern authorities have proceeded on more une* 
quivocal principles, and have from time to time introdu- 
ced exceptions of so extensive a nature as almost to have 
subverted the general rule. For, in the first place it has 
been the recognized doctrine of the courts, ever since 
the time of Queen Anne, that a relaxation should be al- 
lowed in favor of erections and untensils put up for tra- 
ding and manufacturing purposes. A very important 
description of property is thus exempted from the opera- 
tion of the ancient rule. And this innovation has 
been sanctioned by the judges, not because it was war- 
ranted by any particular law, but upon an enlarged prin- 
ciple of public policy. 

In progress of time other exceptions were admitted. 
For it was found that the, state of refinement to which 
the country had arrived, in matters of domestic furniture 
and decoration, rendered the rules of the feudal law in- 
compatible with the general convenience of society. 
Accordingly, in this instance also, the judges have modi- 
fied the ancient law, with the view of adapting it to the 
manner of the times, and have introduced a further ex- 
ception in favor of articles for ornament and domestic 
use. 
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After the relaxation iii^ faror of trade bad been long 
established^ an attempt was made to apply the principle 
of that exception to the case of agricultural erections^ 
This attempt was warranted by judicial opinions of high 
authority, and seems to derive great support from anal- 
ogy and general reasoning. But, in this instance, as no 
direct precedent could he found in which buildings for 
the purpose of agriculture had been held privileged, the 
Court of King's Bench refused to countenance any fur- 
ther innovation upon the general rule. 

The exigencies, howereri of society had, previously 
to the last-mentioned determinatioo, rendered it neces- 
sary that the ancient law should receive some qualifica- 
tion in the case of erections made with a view to the 
enjoyment of the profits of land. And accordingly them 
have been several decisions in which an exception has been 
allowed in respect of steam-engines and other machin- 
ery for the purpose of working mines, coUeries, &c Erec- 
tions of this description have usually been considered as 
a species of trade fixtures. It is obvious, however, that 
the privilege of trade, as regarded in this point of view, 
is to be construed with great latitude ; and it must, con- 
sequently have the effect of restraining, within a very 
narrow compass, the rule which prevails with respect to 
agricultural erections (a). 

(a) According to tho decisions, steam-engines and cider-mills 
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With respect to the exterU to which these several 
ezceptioaa have be«i carried, it is to be observed, that 
the judges, in admitting the innovations in question, have 
evinced a great anxiety to remove frbm themselves the 
charge of infringing upon ancient principles, or of afford- 
ing a ground for future encroachmeift. They have 
accordingly taken great pains to support their decisions 
by a variety of reasons derived from the facts of each 
particular case. And hence it happens^ that in questions 
respecting the right to fixtures* it is in general necessary 
. not only to inquire whether an article, its object and 
purpose considered, falls within any of the admitted 
exceptions, but also to advert to many incidental circum- 
stances which have occasionally been relied upon in the 
judgments of the Courts, (a) 

I* ■■■ I . ■ .■! . • I, " I ■ ■!■- ... .»!■ . 

may be removed, became, as it 19 aaid by Lord Ellenborough in 
Elwes V. MaWf they are used in z^eciea of trade. Lord £llenbo- 
rough, however, considered salt-pans to be too much connected with 
the reality to be entitled to the same privilege. Lord Mansfield, 
on the other hand, was of opinion that they might be removed be- 
tween latidlord and tenant, but not by the executor, of an owner 
ip fee. 

. (o) In the case of Buckland v. BuUtrfiM^ Ch. J. Dallas istt^tes 
the law as to the privilege in favor of ornamental fixtures in these 
terms : << Matters of ornament may or may not be removeable, and 
whether they are so or not must depend on the facts of each partic- 
ular case." 
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And, indeed, where there is a direct precedent in 
favor of the removal of a particular fixture, the right of 
the claimant may still be subject to great uncerntainty, 
if he does not stand precisely in the same situation as 
the party who has been held entitled to remove it. For 
the courts have repeatedly affirmed that the exceptions 
from the ancient rule of law have been carried to a 
different extent in the several cases of landlord and 
tenant, executor of tenant for life or in tail and remainder 
man or reversioner and executor of tenant in fee and 
the hein And yet the limits within which the privileges 
of these parties are respectively confined are nowhere 
pointed out ; neither are any rtasdns assigned for the 
distinctions thus laid down by the courts from a consid- 
eration of which the righis of these several classes of 
individuals might be inferred. 

In the course of the preceding remarks the reader has 
been presented with a general outline of the state of the 
law relative to the doctrine of fixtures. And from this 
view of the subject, he will perhaps be of opinion, that 
further improvements are requisite for rendering this 
branch of law at once intelligible in its principles, and 
precise in its terms. For this purpose it would seem, in 
the first place desirable that no change of property 
should result from annexing a personal chattel to the 
freehold, unless in cases in which some principle inter- 
vened which might be deemed reasonable in the present 
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day. For it seems a reflection upon the jurisprudence of 
the country, that a general rule of law which is produc- 
tive of much inconvenience to the public, should have no 
better foundation than the motives of feudal policy.(a) 

But, if the right of removal is still to be regarded as 
an exception, instead of constituting the general rule, it 
ought to be extended as far as the principles of policy 
and public convenience will allow. If, therefore, it is 
considered that the purposes to which buildings, machin- 

» ' ' ' ■ II I !■ ■■ I I H . ■ I I 111 I I I — ^iW^,, , |« ■ , , I , ■ 1^ Ml I ■ I III - . 

(a) When the rules of our own jurisprudence appear open to 
animadversion, it may be useful to consult the writings of foreigners, 
with a view to ascertain the nature of the provisions which, in a 
similar state of manners, seem to be best suited to the wants and 
general convenience of sockty • From such an enquiry in the pre- 
sent instance, it may perhaps be thought to result, that notwithstand« 
ing the rule of the £ngilsh law may, as a general rule, appear 
objectionable, yet that particular cases might be mentioned, in which 
it would be- consistent with a just and reasonable principle, that the 
property in things fixed to the freehold should be transferred to the 
ultimate proprietor of the soil. Upon the subject of fixtures it seems 
to be the mono general opinion among the writers on French law, that 
in ordinary cases a landlord is not entitled to any additions made by 
his tenant, and can only insist on his leaving the premisesnn the eon* 
dition they were in at die commencement of his term ; on this prin- 
ciple, that " nemo detrimento alterius locvpletior fieri potest," There- 
is however, an expception in favor of the landlord in cases where im- 
provements have been made with the obvious design of permanent 
annexation, or where to remove them must occasion their entire de- 
struction : because in this case the landlord would be prejudiced with- 
out any benefit resulting to the tenant. In some cases, also, thei 
French authors think that the landlord will have a right to improve- 
ments made by tenant, on ofiering him a sum of money which will 
enable him to procure other things of the same description. And this 
is considered to be the law, in respect of trees planted by a tenant, 
unless in a nursery-ground. The landlord, they say, is entitled to the 
growing trees on tendering the value of the wood. The same rule, 
however, does not hold when the matters annexed by the tenant are 
of a rare or precious description, and for which he may be supposed 
to have a particular affection. Vide Desgodeta^ Lois des Batimens ; 
Ifotes sur Desgodetsy far Goupy ; Lepage Lois des Batimens ; Traite 
de Locfrii<m9i par Leopold. 
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ery, or utensils are appropriated oaght to be the crite- 
rion by which that right is to be tried, these purposes 
should at least not be arbitrarily selectedi nor too nar«* 
rowly construed. Upon this ground it may» perhaps, \» 
thought adirisable, that some of the more refined distinc- 
tions which the courts have established with regard to 
fixtures, sliould be abolished ; and in particular, the rule 
which excludes agricultural tenants from the protection 
afforded to tenants in trade. 

Again, it may, perhaps, be deemed expedient, erea 
with respect to the several species of fixtures privileged 
by the law, that the purposes for which they are used 
should not of themselves be con^usive r upqn the q^ues- 
tion of removal. But then it ought to appear by plain 
and determinate rules, what are the particular consider- 
ations by which the right of removal may be qualified 
and restrained. For it is not sufficient that the nature 
of the exceptions to the general rule is ascertained, if 
the privilege which these exceptipns confer is, in some 
cases, dependent on collateral circumstances, and yet 
the effect and operation of thosp circumstances is left al* 
together unsettled. 

Lastly, if satisfactory reasons of law and policy can 
be suggested for admitting a greater relaxation in favor 
pf certain classes of individuals than in others, it ought 
^o be precisely known in what the difference between 
their respective rights consists. And, indeed, if a defi^ 
nite rule upon this subject were to be laid down, it would; 
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tend to remove much of the perplexity which is experi- 
enced in respect of the claims of personal representa- 
tives; and would at once put an end to the doubt which 
now exists, as to the particular cases in which analogi- 
cal reasoning is admissible, and those in which it fails. 

From the preceding examination of the ancient and 
modern principles of the law relative to the subject of 
fixtures, it is hoped that the reader will be aUe to exer- 
cise a clearer judgment on the questions discussed in the 
eneoing pages. The controversies respecting property 
of this nature, that arose within the city of London in 
foorteenth century, were considered of so much impor- 
tance, that a particular ordinance was enacted for the 
adjustment of them (fi) And in the present day, it can- 
not fail to be an object of public interest, to determine 
by wise and intelligible rules, the rights of indivduals 
with respect to a species of possessions, the value of 
which will always increase in a country, in proportion 
to the progress of civilization and refinement 

(a) In die mayoralty of Adam Bury, 39, Edw. III. 136& ; Ar- 
nold's Chronicle, fol. 137. Mr. Serjeant Hill, in his M8S. to 15 
Tol. Yiner's Abr. p. 43. calls this an Odinance of Parliamenif and 
refers to Entick's History of London, Vol. I. p. 258., where it is in 
like manner described as an Ordinance of ParliameHL Entick, bow- 
ever, appears to have extracted his account from Maitland's History,^ 
Tol. I. B. I. p. 131.; and it is obsevable that it is described there sim- 
ply as an ordinance. It is certainly not mentioned in any of the col- 
lections of ancient parliamentary proceedings. See the Ordinance 
itself and a confirmation of it by the Mayor and Aldermen of Lon- 
don, in the Addenda^ p. 331. ; from a reference to which it will 
probably be thought ^at this ancient record was an act or odinance 
<of the common-council of the city of London. 
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PART I. 

aK THE RIGHT OF FROPERTT llf FIZTURBtf. 



CHAPTER I. 

ON THE NATURE OF FIXTURES. 



The term fixtures is used by writers with various signiilca- The term H- 

tores* 

tions but is always applied to articles of a personal natum 
which bave been affixed to land. 

veyed by the term than the simple fact of annexation to the 
freehold; and hence have arisen the popular expressions of 
landlord's fixtures, and tenant's fixtures ; of removable and 
irremoveable fixtures. 

The name of fixtures is also sometimes applied to things 
expressly to denote that they cannot legally *be removed ; as 1*2} 
where they have been annexed to a house, &;c* and the party 
who has affixed them is not at liberty afterwards to sever and 
take them away. Thus it is said that an article shall fall in 
with the lease to the landlord^ or descend to the heir vrith the 
inheritaace iecovH it i« a fixture* 

1 
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Fisttnf defiMd* There IB boweyer, another sense id whkh the term Sstarelf 
is very frequently used and which it is thou^t expedient to 
adopt in the following treatise ;(a) viz. as denoting those per- 
sonal chattels which have been annexed to land^ and which 
may be afterwards severed and removed by the party who has 
annexed them or his personal representative, against the will 
of the owner of the freehold. 

This definition divides itself into two branches : firsts a eon^ 
aideration of what is meant by annexation ; secondly, d* what 
is intended by a right of removal agamst the will of the owner 
of the freehold. 

••SIS!!' ^ "" ^*^ respectto the first branch of the definition,— It is ne- 
cessaiy in order to constitute a fixture that the article should 
be let into, or united to the land, or to substances previously 
connected therewith. It is not enough that it has been laid 
upon the land and brought into contact with it : the definitioa 
requires something more than mere juxta-position ; as, that 
the soil shall have been displaced for the purpose of receiving 
the article, or that the chattel should be cemented or otherwiae 
fastened to some fabric previouinly attached to the ground. 

[ *3 ] ^Ilence there is n numtsimis class of decisions that may be 

considered as part of the law of fixtures, the object of which 
is to determine, whether a thing that has been placed upon the 
land is actually affixed to it or not. When it is found that, in 
point of fact, the connection with the soil does not amount to 
complete annexation, and that the thing is not strictly afiixed, 
it remains in that case to all intents and purposes, a mere 
chattel and is in the same situation as any other chattel which 
has never been brought upon the premises. 



(o> The reMons for prftferring tho Qf • of the term ia Om MUM appear at 
ike coQclauoo of the chapter^ 
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It .may be useful to explain this braiiGh of the definitioii 
moTe particularly by examples. And a simple method of do- 
ing this will be by pointing out'a few of the most important in« 
atenres where chattels have been in a certain degree connects 
•d with the soil, but not to an extent amounting to legal annex- 
ation ; in consequence of which circumstance, the property 
has been pronounced not to fall within the denomination of 
£xture8* 

Of these an instance may be mentioned from Butler's Nisi 
Frius, p. 34. ; and it is the more remarkable, because it was 
not till later times, when the doctrine of fixtures came to b# 
better understood that the decision of the case in question was 
treated as resting upon the circumstance of imperfect annexa- 
tion to the freehold, the determination having originally pro- 
ceeded on totally different groimds. It is the case 'of a bam, 
before Ch. J. Treby at Hereford, which is described as hav- 
ing been built upon pattens, or blocks of wood Ijring upon the 
ground, but the building itself not fixed in or to the ground. 
The ^explanation which has been given of this case by Lord [ *4 } 
■£Uenborough is, that the party who erected the bsEro might un- 
questionably treat it as a mere moveable chattel, because '<the 
terms of the statement exclude it from being considered as 
a fixture ; it was not fixed moria 4i^ ground.'' (a) 

In another case, (6) arising out of the bankrupt laws, and 
which respected the right of the assignees to goods and chat- 
tris in the disposition of the bankrupt, under the statute 21 
Jac. 1. c. 19., the property in dispute was the stock of a dis- 
tiller, which consisted of certain stills set in brick-work, and 
let into the ground ; certain vats, supported by and resting 
upon brick-work and timber, but which were not fixed in the 
ground ; and some other vats standing on horses, or frames 



(•) Elwft V. Maw, 3 Emi, 55.H^) Horn v. Btker, 9 £ul, 215. 
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of wood, which were not let into the ground, but stood ifpov 
the floor. lu this case the Court thought that there was a 
material distinction between the vats, &c. that were actuallj 
affixed to the ground, and those that were placed upon brick- 
work or frames ; for these latter they considered to be mer» 
goods and chattels, from the mode in which they were stated 
to be connected with the premises. And, accordingly, thd 
determination of the case proceeded upon this distinctioib 

A further instance occurs in. a more recent decision. (d) 
The property m dispute in this case consisted of certain pie-* 
ces of machinery called jibs, the ^description ot whidi was 
£ ^^ J as follows. Certain caps and steps of timber were fixed into 
a building, aQd the jibs were placed in these caps or slepsy 
and are the uprights that turn round the work in the cf^s and 
stepd : they were fastened by pins above and below, and might 
be taken in and out (^ the caps or steps without injuring 
them or the buildings, but could not be removed without being 
a little injured themselves. The Court of the Kings' Bench^ 
on this occasion, thou|j;ht that the question before them de- 
pended upon a conclusion of fact to be drawn from the mat- 
ters stated in the case, and not upon any point of law ; and 
they were of opinion, that these jibs, from their mode of con- 
Atruction, were nut properly fixturelb at all, but mere peraonal 
chattels. (6) 



(a) Davis o. Jones, 2 Bar. & Aid. 165. It is difficult to eiplain this caie 
lathfactonly opoD the priociples relied on in the judgement : the jibs appear 
to have been parts of an entire machine fastened to the oUier parts, which are 
•tated to have been permanently ilied to the freehold —(6) The leader wiU 
aee further illustrations of Uie principle noticed in the teit in several of the 
cases referred to in the course of the work. As in Penton v. Robart, 4 Esp. 
C N. P 33 and 2 East, 88. in the instance of a varnish house, built on a wood- 
en plate lying on brick work, as explained in ch. ii. sect 1. 4-5. So in respect 
of a stable on rollers, in 1 Han Bi. 259. See also Kimpton v Eve, 2 Ves. ^ 
5ea. 349. Hedge** ease, Leach's Cr. Ca. 201. 2 Stark. N. P. C. 403. An^ 
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ON THE NATURE OP PIXTtRES. 

^t a^^ars, therefore, from these cases, Aat to constitute a 
4xtiire there must be a complete annexation to the soil. (1) 
-And here it may be observed, that in ordei' to determine 
whether a m^ter has been sufficiently attached to the freehold 



we the mention made of doors huBfi: apoo gymolds, M jor, 177. , with which 
coinpare Shep Toncb. 470. As to the cafe of a post windmill, sm R 9 Co- 
b«Wtaift8 of Loodontharpe. 6 T. R. 377 Slew«rd «. Lombe, 1 Brod & Bmg. 
403. la Ward^8 case, 4 Leoo. 241 it was said to have beea ndjadged, that if a 
mill be set i^mmi posts, no waste lietb for it. In the Bedford Election Case 
(1785,) 2 Lud. case 12 a windmill fixed on a post upon pattens, in a foundatioj^ 
Of brickwork, tras held a freehold estate, and the vote io respect of it good. 
«ee fortbertw this subject io the Appendix, ♦ 

(1) It seems that a stone for grinding bark, affixed to a ihill called a bark- 
mill, IS not part of the freehold, but personal property, Heeimaoce v. Vemoy, 
6 Johns. Rep, 6. It seems tbataMchineiy for spinning flax and tow, und card- 
ing machines used in a maaofacCory, «nd which wer«> attached to the building 
bjr an upright board resting on the frames, and fastened at the ceiling, and I17 
cleets nailed to the floor round the feet of the frames, but the machines or frames 
Aeintelves, not nailed to the building, are not fixtures but personal property, 
CrewBon and others v Stout, 17 Johas.^ Rep ug in trespass agamst a de- 
lendanl who bad beena tenant at wiU of the premises for carrying away the 
p&dlock of aco^n-honse. wbichhe had pix> u-ed himself, and certain moveable 
boards which he had also procured, and used for putting com in bins, the Sa- 
preroe Court of HUmmchnwini. ,a^, « A padlock van in no sense be called a 
ftEtnie, for H can be taken away without injuring or defacing the building. I f 
pat there by the landlord, orby the tenant in lieu of one fo«nd there, it 
would be the landlord's property though not a fixture The same thing may 
be said of the boards used in the bins They «<eie loose and moveable without 
any iijnry to the freehold** Whiting «. Brastow, 4 Pickering, 310. So the 
pernmoeat Mage of a theatre is so fixed to the 'reehold, that it ought to be con- 
flidered as a {»artof it ; but the moveable scenery and flying stages are not ne- 
cessary accessaries to the enjoyment of the inheritance, «nd the Court consi- 
dered them merely as chattels. Case of the Olympic Theatre, 2 Browne's 
Rep. 285- Fixtures permanently severed from the Freehold becom*- p^^rsonal 
chattels Reynolds v. Sduler, 6 Coweo's Rep. 323, Vide postp 862 258, 
note 6. A heater placed in a tannery, in a leach or vat, which was altogether 
detached from the building, except that a small piece of board was tacked with 
nails to the tat and to the side of the building ; but there was no necessity for 
fastening the vat, and the fastening mentioned was of no use, except to k(eep the 
•ide standing, while the vat was put together,— was held to be peVsonal propeii. 
5|jr. Baymond v. White, 7 Go«rea*8 Rep. 319^ 
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^ ON THE NATURE OF FIXTURES. 

to make it a fixture, it may *be necessafy, in doubtfiid caiei^ 
not only to regard the construction of the article, but to attend 
to any other circumstances diat may serve to explain it^ na» 
ture and character. At lea^ in the hut cited case o( Dmiit r. 
Jones, it appears that a custom in respect of the article ill dis- 
pute, was inqured into for this purpOi9e.(a} 

^tcara of the With respect to the right mentioiied in die second hraock 
right of remo?al. *^ ^^ 

6f the definition, viz. of severing and temoving an article an* 

nexed to the land, — It is a circumstance of ordinary occur- 
rence, that p<jtsons having the present interest and posses- 
sion of land, whether as tenants for years, for life» or iii fee, 
make annexations to the fireehold, exclusively for their own 
convenience or profit, either by placing an erection on the soil 
ittelf, or by affixing some personal -ehattel to a house or other 
building that has been already annexed to the soil. Now, in 
respect of many of these annexations, if the individuals who put 
them up, or their personal representativea, were afterwards to 
detach and remove them from the fi^ehold, they would be sub- 
ject, according the general rule of law, to an action of waste or 
trespass, at the suit of the reversioner, or the heir succeeding 
to the estate. But there are certain flpooi^i* of annexations that 
are expected out of this general rule* With respect to these, 
the right of property in fiiem is not, as in other cases, abandoi^ 
£ *7 ] ed to the land-owner by their being affixed to the freehold ; *but 
ttiey may be again separated fi-pm the land, and taken eway, 
against the will of those persons who would have becmkie en- 
titled to them by reason of their ownership in the soiL It is 



(a) The reader should be apprised, that there are certain peculiar cases of 
constrtictive arniexation, as io the instance of kejrs, S^c. (1) belonging to a 
house, 11 Co. 50 Liford's case. Windows or doors hanging or seryiog to the 
house Shep, Touch.^ 470 So mill-stones removed for picking. And see thjft 
section relating to hetr^Iooms, i^c. in chap. iv. post. p. 161. 

(I) Vide Whiting «• Brastow, cited ante p. 5 n. 
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i^ib& right to remove annexations of this deseriptiony that it is 
proposed to treat b the present work. 

' And tn order to explain more fully die nature of Ae privi- 
lege here spoken of, it will be necessary briefly to point out 
die principle considerations upon which questions respecting 
the right to fixtures have turned ; reserving, however, for ano- 
ther place, the more detailed examination of them. These 
considerations are, die nature of the thing affixed, whether it 
was a chattel, in gross or in part, before it was put up — The 
Sftoafiofi of the party clainiing die right, as the executor of a 
tenant in fee, of tenant in tail, or tenant for life ; or as a tenant 
of a chattel interest ; and^ with respect to him, the continuance 
of his ri;|ht after the expiration of his term, and the re-deliveiy 
of possession to his landlord. — Arguments also from the m- 
kiUian of the parties in making die annexation have been used 
in judicial decisions.-^Others have been drawn fiom the com" 
panOive value of the fixture and the land in a state of unioni 
and when disunited. — And so the e^ct of custom^ and the «n- 
jury occasioned to the freehold by the removal, have reiqpectively 
been relied upon. But the great and leading principle which 
has governed all the decisions relating to the doctrine of fix- 
tures, is the purpose ofid object for which the article has been 
put up I that is to say, whether it was for trade^ for agriculture^ 
for orwjmwiU merely, or for the general improvement of the es- 
tate. It is upon these different grounds, generally, however, 
vs^n *some combination of them, that die courts have ascer- [ ^8 1 
tained and supported the right of property in fixtures. 

From a review of these several considerations it wilt be Dntinctfroinfiw 
seen, that the right of removing fixtures is of a very different erof the 
description fixim diat by which the proprietor of land severs 
and removes property of a personal nature, which has been 
annexed to his fireehold. In this latter case, the proprietor 
exercises the same right to all purposes that he enjoys in re- 
spect of cutting down trees, or doing any other act as owner 
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4 ON THE NATURE OP FIXTURES. 

of the land : it is a right arising altogether out of ownership of 
estate. But where an individual, under a privilege conferred 
hy &e law of fixtures, separates and removes a personal chat- 
tel which has been affiled to the soil byliimsdif or thoseundef^ 
whom he claims* the right exercised by him does not ariso 
merely out of an interest in the land, but is a special privilege 
allowed by the law in certain cases only, and in favor of par^- 
ticular classes of persons .; and it is, moreover, in derogation 
of the rights of the individual to whom the property would ap* 
pertain as owner of the estate. It appears, however, frpm*aa 
attention to the principles on which the power of removal ia 
thefe^e cases depends, that it is always connected with som% 
interest in the laud) and is not simply collateral to it (a) 

tegai effect of The definition of fixtures that has been given above, involves 
a principle which may be considered as the foundation of tha 
law relating to this species of property, and which it may be pro* 
[*9] per to examine *in this preliminary chapter* It is the efiect 
produced, in a legal point of view, upon a personal chattel, by 
the act of annexing it to the freehold. 

PixfuTM parrel of It is a maxim of law of great antiquity, that whatever 14 
fhe fnebold* 

fixed to the realty is thereby made a part of the realty to which 

it adheres, and partakes of ail its incidents and propertiest. 
By the mere act of annexation a personal chattel immediately 
becomes parcel of the fi'eehold itself. Q^%cquid platUature 
9olo 80I0 cediL This the reader will find laid down as a gen- 
eral principle, in almost every one of the cases to which it 
will be necessary to refer in the course of the present work ; 
and some of the decisions proceed exclusively upon it. It is 
recognised in particular in the following authorities. — 10 Hen. 
Y. pi. 2. 20 Hen. 7. 13. 20 Hen. 7. 26. Co. Lit. 53. a. 4 Co. 



{a) Vide per Holt Ch. J, in Foole*8 CMO, 1 SaU. 568^ 
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63. Bui. N. P. 34. Amb. 113. 3 Atk. 13. 3 East, 50. 7 
Taunt. 190.(a)(l) 

Now, every case in which there is a right of severing a thing 
from the freehold by virtue of the law of fixtures, is consid- 
ered as an exception from this general rule. The manner in 
which the law of fixtures operates in these cases may be ex- 
plained in two *ways : either on the supposition that the chat^ [ *10 ^ 
tel nature of the thing is still preserved after its annexation ; 
or by considering that the thing ceases to be a chattel by be- 
ing affixed to the land, and becomes real property, but reduci- 
ble again to a chattel state by separation from the realty. It 
Will perh ips be found, upon an inspection of the cases, that 
for some few purposes, as in favour of creditors, the chattel 
nature of the thing is retained after its annexation : but that 
for most purposes, its personal character is lost, and it be- 
comes strictly freehold. The circumstances of the property 



(a) There is a paMage in Brooke's Ab. TrespaM, pi. 23 which stroni^ly 
illostrates this principle. ** If a piece of timber which wa iliegalty takes 
from J. S. ha<4 been hewed, treopa^s does not lie against J. S for retaking it. 
But if a piece of timber, which was illegally taken, hare b«>en used in baildiq^ 
or repairing, thit>, althoagb it is known to be the piece which was taken, can- 
not be retaken, the nature of the timber being changed ; for bj aooezing it to 
the freehold it is become real property '* As to tte «:ffect of a mere stranger 
affixing a ptrsooal chattel to the soil of anoiher, seethe case of Welsh t;. Nash, 
8 VauU 394, and the observations on that case in part ii. See also 6 Eaft, 161. 
5 Bar * Aid 603 Gilb Evid 209 2i0. Swmb. on Wills, partvii s. 20. 
In furthief illustration of the principle in the text see the cases on the ratea- 
bility of personal chattels affixed to land. Nolan's Poor Laws. And see Rex tf. 
Brighton Gas Company, K. B. E. T. 7 Geo. 4. 

(1) So, if one erect buildings on the land of another velontarily, and withoat 
any contract, he may not remove them. Washburn and another v. Sproat, 16 
Mats Rep. 449 Et vide pott 241 , n. a. But where a father permi«ted his son to 
Iwild a house on bin land for the ac« ominodation of the son, it was held that the 
boate was per«onal property of the son. Wells and othen «. Baniiter and 
atben, 4 Mats Rep. 514. 

2 
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being subject to a right of removal, does not affect the nature 
t acquires by being incorporated with the reahy. 

It is true, that in some of the early cases, an article which 
is held to be removable is expressly said not to be parcel of 
the freehold. But these, and other like general expressions, 
may consistently with the principle of those decisions, be in- 
terpreted to mean, that the property is not considered, in evtry 
respect, in the same condition and subject to the same rights 
as other parts of the freehold. 

In the case o^ Lee v. Risdon,{a) the view here taken of the 
nature of fixtures is stated to be the true one ; and the Court, 
in that case, considered that they constitute essentially a part 
of the freehold, and until the moment of their severance are 
in no respect distinguishable from the rest of the land. More- 
over the principle of several late decisions is in conformity 
with this view of the subject. (6) 

[ *11 ] *From the observations that have been offered in the pre- 

ceding pages, the reader will probably be of opinion, that the 
use of the term fixtures, in the sense in which it is adopted 
in the definition, is attended with some convenience ; inas- 
much as it serves to distinguish a species of things which are 
subject to a very peculiar right of property, and which mani- 
festly require some appropriate appellation. Indeed the ap- 
plication of the term, indiscriminately, to all chattels affixed 
to lai d, serves to point out their physical character only, and 
has no reference to any legal rights that may attach to them. 
And with respect to its application to those things which can- 
not legally be removed after annexation, there appears to be 



(a) 7 Taunt. 190 —(6) See chap. v. post. And see the second part of" the 
treatise, respecting the forms of action. Fixtures are frf quen(I> compared in 
respect of their freehold character to trees. 5 Bar. 4- Aid. 828. 1 Atk. 175. 



Digitized by VjOOQIC 



ON THE NATURE OP FIXTURES. 11 

the less necessity for giving a name to them, because the right 
of property i^ these cases is precisely of the same nature as 
that which is exercised over every part of the freehold. It 
should, however be observed, that the term fixtures is used by 
the courts, and amongst the text writers, without mdch pre- 
cision ; and it is difficult to determine in which of the above 
senses it is most frequently employed. 

Having now described the general nature of the species of 
property to which it is proposed to apply the denomination of 
fixtures, it is intended, in the ensuing chapters to con-ider by 
what persons, and under what circumstances, the right of re- 
moval may be exercised and enforced* 
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♦CHAPTER IL 

ep FIXTURES, AND THE RIGHT TO REMOVE THEM AS BE- 
TWEEN LANDLORD AND TENANT. 



SuHon 1. Of the Rig^ht of a TenaDt to remoye Trade Fixtures. 

Secfion "Z, Of Erections made by a Tenant for A^icultural Purposei. 

Section 3. Of the Right of a Tenant to remove Fixtures set up for Trade* 
combined with other objects. 

Section 4* Of the Ri^ht of a Tenant to remove Fixtures for Ornament 
and Convenience. 

Section 6. Of the Time when a Tenant may remove Fixtures, as affeet- 
edby the Nature and Duration of his Interest in the Pre- 
mises. 

Sectim 6. Of the E(Tiect of Contract and the Terms of the Tenancy Id 
respect to the Fixtures. 



Section I. 

Of the Right of a Tenant to Remove Trade Fixtures. 

It was observed in the preceding chapter that there existed 
in certain cases, and in favour of particular individuals, a 
right of severing and removing personal chattels which have 
been affixed to the freehold. And this right, it was said, pre- 
vailed over the claims of other persons, who, by reason of 
their interest in the land, would have had a property in the ar- 
ticles, and might have prohibited their removal, if they were 
to be considered in all respects like other parts of the free- 
hold. In nearly all the cases relating to the doctrine of fixtures^ 
r "^13 1 ^^^ conflicting rights of ^individuals to some paKicular article 
had been the subject of dispute, where the one party has claim- 
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od the property as being pennaneDtly affixed to the freehold of 
which he is the proprietor, and the other has rested his title to 
it, on the ground of its having been fixed up by himself, or by 
flome other person of whom he is the legal representative. 

Questions respecting ihe right to fixtures have principally Parties cluminf 
arisen between three classes of persons. First, between land' 
lard and tenant. Secondly, between the executart of tenant 
for Ufe^ or tenant in taUy and ihe remainder-man or reversioner. 
Thirdly, between the personal representative and the heir of the 
deceased owner of the inheritance, (a) 

It is proposed to investigate the law relating to fixtures by 
considering, in the first place, the respective claims of these 
three classes of individuals. And it is thought expedient to 
examine these claims separately, and according to the order here 
mentioned : because, many of the rules on which the doctrine 
of fixtures is established, will be found not to be alike applica- 
ble to each of the classes of persons, and therefore to consider 
them under one general head would lead to a confused and 
inaccurate view of the subject. 

The present chapter will, therefore, treat of the doctrine of Law of fixture 

_ . . /. • II 1 . , . between landlord 

fixtures m the case of landlord and tenant ; that is to say, of and tenant, 
the property which a tenant continues to possess, and the right 
of removal that belongs to him, when he has, during his term, 
^annexed any matter to the soil which may be considered a {*l^'\ 
fixture according to the definition given in the preceding chap- 
ter. 

Now it is obvious that the respective claims of the landlord 
and the tenant may be affected by the nature and the terms of 
the contract that has been entered into between them. In 



(«) Elwes 9. Maw, 3 £ait, 51. 1 HU Blac, ^0; in noUv. 
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order, however, to obtain a correct view of the general princi- 
ples on which the law of fixtures depends, it is necessary to 
consider the rights of these parties independently of any pri- 
vate agreement. The situation of the tenant, and the extent 
of his privileges, may or may not be varied by the conditions 
he makes with his landlord ; and the consideration of this part 
of the subject will be fully entered upon hereafter. For the 
present purpose, therefore, it must be supposed that nothing is 
found in the terms of the demise controlling the general right 
of the tenant in regard to fixtures, and that there exists between 
the parties nothing but the mere relation of landlord and ten- 
ant. « 

General rule as The general rule of law, with respect to annexations made 

toannexatiOQsby ^ * 

ateoaot. by a tenant during the continuance of his term, has been es- 

tablished from a very remote period, and may still be regarded 
as the rule in ordinary cases. It is, that whenever a tenant 
has affixed any thing to the demised premises during his term, 
he can never again sever it without the consent of his landlord. 
The property, by being annexed to the land, immediately be- 
longs to the freeholder : the tenant, by making it a part of the 
freehold, is considered to abandon all luture right to it, so that 
[ *16 ] it would be waste in him to remove it afterwards. It *there- 
fore falls in with his term, and comes to the reversioner as 
part of the land, (a) 

Relaied in mo- A strict observance of this rule, which appears originally to 
have admitted of no distinction, whatever may have been the 
object of the annexation, or the intention of the party in 
making it, must have been attended with great hardship and 
injustice to tenants ; and it may be supposed that early endea- 
vours were made to obtain a relaxation of it In progress of 



(a) Co. Lit. 53, a. 4 Co. 64. Berlakendea*t caae. Moore, 177. 3 £a8t, 51. 
Sec ante p. 6, 9. 
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time certain exceptions and modifications were introduced into 
the rule, which tended greatly to limit its operation) and led to 
the establishing of some very important privileges in favor of 
tenants, which hnve since been confirmed to them by a succes- 
sion of judicial decisions. (1) It appears, however, from the 
old reports, that the indulgence was at first granted by the 
-courts not without doubt, and after some struggle. Indeed, on 
ks introduction, it does not seem to have been maintained upon 
any settled or intelligible ground ; for in the earlier cases, the 
privilege is found to be built on legal subtleties and nice dis- 
tinctions, instead of resting upon principles of general policy, 
which the modern determinations hdve declared to be the pro- 
per foundation of it. 

At this distance of time it is difficult to ascertain the period 
when a relaxation of any kind was first admitted. It was said 
by Lord Holt, (a) in allusion to a particular class of fixtures, 
that the right ot the tenant to remove erections of that de- 
scription was *by the common law. Perhaps this expression [ *16 1 
is not to be understood literally ; for it should be recollected 
that at common law, and before the statute of Gloucester, a 
tenant for years was not punishable for any species of waste. (6) 
Ader that statute, and in consequence of its provisions, ques- 
tions respecting the right of removing things erected by tenants 
during their term frequently became the subject of judicial 
consideration ; and many of these questions are to be met 
with in the reports of very early cases. 

The fixtures to which Lord Holt refers are those which a 
tenant erects upon the demised premises for the purpose of 

(1/ Holmes v, Trem|ier, 20 Johns. Rep. 30. Whiting v. Brastow, 4 Picker- 
ing. 310. Union Bbiik v, Em< rsoo, 15 Mass. Rtp. 159. Taylor v. Townsend, 
8 Mass. Rep. 416. R'ynolds v. Shuler, 5 Covren*s Hep. 323. Van Ness v. Pa- 
card, 2 Peleis' Rep 137. 

(a) 1 balk. 368. Poole's case. (b) Vide post, p. 220. 
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carrying on his trade and manujaciure. The law respecting 
this class of annexations fonns a very important branch of the 
present inquiry ; and as the tenant's right in these cases is un- 
doubtedly more extensive, and rests upon more settled princi- 
ples, than any other he enjoys in respect of fixtures, and has 
also been represented to have been established first in order of 
time, it may be proper to begin by investigating the claims of 
the tenant, in removing fixtures of this description. 

0/ trade fixtures. First, then, of fixtures erected by a tenant for purposes of 
trade and manufactures. 

The facts of several of the cases to which it will be neces» 
•ary to refer will of themselves suggest, that the trade carried 
on by a tenant may be of two kinds. It may be a trade un- 
connected with and independent of the land he occupies, such 
as dyeing, brewing, &c. ; or it may be a trade ^ierived from 
r *17 ] the land, *and depending essentially on its peculiar produce ; 
as the getting and vending of coals from a colliery, or the 
manuliacturing of salt from salt springs. The distinctions 
which may thus be observed in the nature of the tenant's 
business and employmi^nt, will hereafter become the subject 
of particu.ar notice ; as they are the foundation of certain 
rules in the doctrine of fixtures which are very important and 
involve points of difficult solution. At present, it will be 
more convenient to consider the subject without reference to 
these distinctions ; and merely to suppose that the tenant car- 
ries on any general trade upon the premises, and that, in the 
prosecution of his trade, he annexes an article to the freehold, 
the right of severing and removing which becomes a matter of 
dispute between him;self and his landlord. 

Early aothorities The earliest authority to which it will be necessary to ad- 

•lamiued. ^^^^ occurs in the year-book 42 Kd. 3. p. 6. pi. 19. It was 

an action of waste brought against a lessee, for removing a 

furnace, which he had ergcted and afiixed to the walls of a 
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houie demised to him for a term of years (a) The point was 
then rained, whether the removal of the furnace was justifi^ 
ahle, or if it amounted to waste ; and this question was, afler 
^scussioQ, adjourned as doubtful, and was leflt undetermined. 

The next ii order is a case in the year-book 20 Hen. 7. p. 
13. ; in which the question was, *whether a furnace fixed to [ *18 ] 
. the freehold with mortar should go to the executor, or to the 
heir of the owner of the fee who had put it up. In tha course 
of the judgment in this case, the Court, (Rede Ch. J., Fisher, 
and Kingsmill,) laid down the following proposition : '* If a lea- 
^* see for years set up such a furnace for his advantage, or a dyer 
<' make his vats and vessels to occupy his occupation, during 
" the term he may remove them." And so of a baker. And 
" it is no waste to remove such things within the term, by 
" Some." The report, then states,- that in 42 Ed. 3. it was 
doubte^d whether this was waste or not 

This case is generally adduced as the first which in terms 
recognizes the right of a tenant to remove fixtures. It is 
quoted, moreover, as the great authority for the prevalence of 
a rule, in very early times, in favor of trade Jixtures* And it 
is insisted, that the privilege which is there said to belong to 
the lessee, is admitted in respect of articles of trade only ; 
and is to be understood as a right arising solely out of th« 
principle of protecting commerce and manufactures. Th» 
expression is the original, which gives rise to the supposition, 
13 *^pour occupUr ton occupation ;" and it has been imagined, 
that the instances of the dyer's vessels are intended, not 
merely to signify additions made by a tenant for his comvion 
domestic accommodation, but to indicate fixtures put up ex- 
pressly in relation to the trade which the tenant is cid'iying on 
upon the premises. 

(a) r»>e fact ot the luniace being anoesed to the wall •f not mentioned io (h« 
report ; but it appears to have been bo £xed accaf^n? Io the reroarkf ou tb« 
•ue io sabtequent autboriUai io the jear-book. Vide 21 tiea. 7, 26 
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It may, howerery be much doubted if this is a fair infer* 
£19*1 ^^^^ ^'^^^ ^® ^^^ cited. For, in the first place, ^t dserves 
to be mentioned, that in another report(a) or rather abstract of 
the case in the year-beok 20 Hen. 7.,. which was published at 
a subsequent but very early period, the passage upon which 
the supposition in question mainly proceeds is particularly in- 
troduced, but the expression *^pimr occttpter son occupation^ 
is entirely left out If this circumstance had been suggested 
to the courts in the discussion of the modern cases, it would 
probably have been thought to merit attention, as lending to 
show, that the rule laid down by the judges in the time of 
Henry the Seventh, was not universally considered to have 
been founded on an exception arising merely out of trade. (6) 

And the inference that trading fixtures are not particularly 

and exclusively intended in this case, will more clearly appear, 

[ 20* ] from the remark which ^follows in the report ; viz, that in 42 

Ed. 3, it was doubted whether this was waste or not. On re- 



(a) It if a book printed A. D. 1614, entitled •* Un Abridgemini de touU la 
Ana del Ray HmrU U Sept," and the potitioo in qaestion is thus eiprei sed. 
•* And if lesiee for yean malKes anjr ancb furnace for his pleasure, or a djer 
" makes his vatS and vessels, he may remove them during the teim," 4%. ** and 
««B0 of a baker. And some miii6 that it is not waste to remove such thing 
** withm the term ; bnt this is contrary to the opinions aforesaid, ftc.*' 

(6) It may not be deemed unimportant to notice the manner in which the con- 
cluding; part of the above passage from the year book, on which so much stKit 
bas been latd, was construed in a late case. In Elwes v Maw, 3 East, 43 , the 
coansel read it thus i ** (t is no waste to remove such things within the lenOt 
by tmy:^* Lord Ellenboroogb renders it «• It is not waste to remove such 
** things within the term by some:" according to eidier of which coostructionsi 
it see^p to be left in doubt whether the concluding words of the sentenco ara 
■ot intene^d to refer to tenanis. In the original, the sentence is thus pi inted 
and pnnctni^ed. ; •* Et n*est ascan waste de ramoer tiel chose diens le terme^ 
«• per Ascuns> It is no waste to ramove such things within the term, accoid- 
ing to the opiniona^ some ^Wges. It is clearly thus intended, from what im- 
mediately folbws in fk^ report. See aho Iha corresponding eipressioa in tha 
eUnct given in the last ncN, - 
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Erring to the 42 Ed. 3, p. 6. pi. 19, no allusien whatever us 
made to an exception in favor of trade, neither is it mentioned 
or implied that the fnmace there in dispute was erected for a 
trading purpose. Again, in the same sentence in which the 
dyer's vat is mentioned, and immediately before it, is put the 
instance of a furnace erected by a lessee, which is said to be 
removable like the vat And so £ar from its being intimated 
that the furnace is connected with trade, it is, on the contrary, 
described as put up for the convenience of the lessee, ^'potir 
9oa uvantage^*^ or, (as the abridgment has it^) ^*pour sonpUm* 
9ure.*\a) 

But if this principle of allowing an esemptionon the ground 
of trade, had been clearly recognized in the case in question, 
it might be expected diat it would have been applied to the so« 
lution of subsequent cases. But the contrary is the fact ; and 
all the ancient cases which follow the decision of 20 Hen. 7| 
are found to proceed upon a distinction depending altogether 
upon the mode of annexation. Thus, in a case which occur* 
red immediately afterwards, and before the same judges, (6) 
it was laid down by the court, that if a lessee makes an erec- 
tion, as a furnace or post, &a> and fixes it to the soil, or to 
the middle of the house only, and not to the walls, he may take 
it away. Nothing is said in this case of a distinction in re- 
spect of trade: on the contrary, Eingsmill J., apparently in 
allusion to the ^particular instances of vats in a brew-housOi [ *S1 ] 
or dye-house, relies solely on their construction and annexa- 
tion ; and says the removal of such things would not be waste, 
beccnue the house would not be impared by it. So, lastly, in 
die cases iduch followed some time after those in the year- 
books, there is no recognition of any peculiar privilege in re- 
gard to trade. For Cook's case,(c) (24 Eliz.) is wholly silent 
upon it. And in a case reported in Owen, 70. and Cro. Eliz* 

* (a) And mm 8 H«a 7. l^ (6) 31 Heo. 7. p, 9^ Aad lee Br. Ab. Tit, 

CbitteU, pU 7.— ^(f ) Motrt, 177. 
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374., (a) (which re3pected the power of a sheriff to seize a fur- 
nace under an execution against a termor,) the article is ex- 
pressly stated to have been erected for the use of a dyer ; and 
the Court adverting to the right of the termor himself in such a 
case, determine it by the circumstance of the article being fix- 
ed to the walls, and not to the middle of the house. For thif 
reason they consider that the furnace would not be removable ; 
and the principle of an exemption on the ground of trade k 
altogether unnoticed. (6) 

Upon the whole, then, it can scarcely be inferred, that the 
expressions used by the court in 20 Hen. 7. pi. 13, were em- 
ployed in any other sense than as mere general examples of fix- 
tures, the object of which was to illustrate the legal doctrine 
of an exception introduced for the benefit of all tenants alike, 
' by a less rigid construction of the old rule of law. And with 
regard to the dictum itself, it should be observed, that it is en« 
[ ^22 ] tirely extra-judicial, and ^appears m a decision in which the 
judgment proceeded on a totally different piincipie. 

Reinlt of ttM The above examination of the early authorities may not h^ 
' deemed useless in this place, because it may setve to give the 
reader a more perfect view of the doctrine relating to fixtures, 
by presenting a comparison between the law as it stood for* 
merly, and as he will find it established in later times. The 
observations that have been made ace chiefly intended to show, 
Aat it is by no means clear, that an exception of any kind in 
favor of tenants was-admitted in very early times ; and that 
when the exception was introduced, it seems to have extended 
as fully to other fixtures, as to those which related immediately 
to trade. And yet it is a notion that appears to prevail very 



(a) Dajr « Aastin ^nd Biabitch, 37. Eliz. And see 1 Roll. Ab. 891. pL 50L 
(b) Iq the report of this case, as cited iu Went Off. of £i. p. 61.» it is said, that 
the jury found that by the custom of Kent th« lefsea might remove such arUci«9. 
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generally, that the first modification of the ancient rule waa 
exclusively in favor of commerce, and that this is plainly, and 
without dispute, pointed out in the old cases. 

However, the equivocal state of the law in its earlier stages Modem d^tioM 
is of little importance at the present day. For the privilege of ^* *^°' ^ 
the tenant to remove fixtures set up in relation to trade waa 
plainly and authoritatively stated by Lord Holt C. J. in PooU^b 
case, 1 Salk. 368, and has since been recognized in a series 
•f uniform decisions of modern date. 

Poolers case occurred a considerable length of time after 
the decisions cited in the preceding pages, (a) It was the 
case of a soap-boiler, an under-tenant, who, for the conveni- 
ence of his trade, bad *put up vat9, coppers, tables, partitions, [ 23* ] 
and p.aved the back-side, &c., all which things had been taken ^ 
under an execution against him ; on which account the first 
lessee brought an action against the Sheriff for the damage 
occasioned to the house, and which he wa^ liable to make 
good. Lord Holt Ch. J. held, that, during the term, the soap- 
boiler might well remove the vats he set up in relation to 
trade ; and he said that he might do it by the common law 
(and not by virtue of any special custom,) in favor of trade, 
and to encourage industry. 

The right of tenant to take away trade fixtures maybe con- T^ principle of 
Mdered to have been fully established from this time. And 
not only has it been confirmed by many subsequent decisions, 
but a very satisfactory principle is assigned as the foundation of 
the privilege. This is to be collected in the first instance 
from some cases which came before the courts of equity, du- 
ring the period in which Lord Hardwicke presided there. It 
becomes, therefore, necessary to refer to these decisions. 



(a) Mic. 2 Ana. 

r 

Digitized by VjOOQIC 



28 LANDLORD AND TENANt. 

And as it will be found that the peculiar claims to which ibtf 
relate were not, in fact, between landlord and tenant, boC be- 
tween other parties, viz. the executors of tenant for life and 
the remainder-man, it is proper briefly to premise, that the 
privilege of removing fixtures is (as wiU be more particularly 
shown in another part of this work) supposed to be construed 
more liberally in the case of a common tenant against his 
landlord, than in the case of a tenant for life or in tail against 
the remainder-man or reversioner, or in that of an executor 
r ^24 1 ^^ tenant in fee against the heir.(l) And hence *it may be 
received as a rule, that the decisions in favor of the executors 
of tenants for life, in tail or in fee, as against the remainder* 
man, reversioner, or heir, may in general be applied to casee 
between landlord and tenant, and are to be considered as go* 
veming authorities in support of the tmanVa rights, (a) 

Of the cases in equity, the most important is that of Late^ 
t<m ▼• Lawtanj{b) which was decided in the year 1743. The 
question in this case was, whether a fire-engine (or steam-en* 
gine) set up for the benefit of a colliery by a tenant for liife, 
should at his death go to his executors as part of his personal 
estate, or to the tenant in remainder. 

Lord Hardwicke, in giving his judgement, thus explains the 
principle of the rule respecting trade erections : << To be sure 
*< in the old eases they go a great way upon the annexation 
" to the fireehold, and so long ago as Henry the Seventh's time, 
<* the courts of law construed even a copper and furnaces to 
** be part of the fireehold. Since that time the general ground 
<< the courts have gone upon a relaxing this strict construction 



(1) Case of Oljrmpic Tbefttre, 2 Browne, 285. 

(a) Ft<2»3 Atk. 13. Amb. U4. Bol. N. P. 34 3 Eut, 91 3 Rtp. C.N. P II. 
3 East, 61. And mo the observatkns apoo thif labjecl in chap. 3. KCt. 1 
postH^) S Atk. 13. 
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^ of law is, tbat it is for the benefit of the public to tne^mi^t 
*^ tenants for life to do what is advantageous to the estate du* 
** ring their term.''' 

In the case of Lord Dudley v. Lord lrar<b,(a) which fol- 
lowed shortly afler that of Lawion v. La%»ton^ there was a 
similar questiofn as to the ngbt of the ^executor of a particu- [ *25 ] 
lar tenant t«> take a fire-ei^ne as against the remamder-man. 
On this occasion Lord Hardwicke obsenredi ** Some generaT 
** rules are very clear, as what is annexed to the freehold is 
** to be considered a part pf it ; and yet there are some ex- 
*^ ceptions to that rule, as between landlord and tenant ; what 
** is erected by the latter for the sake of trade may be remov- 
** ed, though fixed to the freehold." — *^ The determinations 
'^have been from consideration of the benefit of trade." 

The decisions in the courts of common law will be fotmd te 
iiave proceeded upon the same principle. In Lawtan v« Sal- 
monf(b) in K, B., before Lord Mansfield, there was a questiom 
between the executor and the heir of a person who, some 
jeafa before his death had placed certain vessels called salt 
pans, fixed to the ground, in buildings erected upon Us salt 
works ; and, after consideration, the opinion of the coyrt was 
given in favor of the heir, on particular grounds explained in 
another chapter of the work. But in the course of the judge- 
ment, Lord Mansfield states that there had been a relaxation 
of the strict rule, for the benefit of trade between landlord and 
tenant ; that many things might be taken away which could 
not formerly, such as erections for carrying on^apy trade, when 
put up by the tenant. ** It would have been a different question 
**if the springs had been let, and the tenant had been at the 
** expence of erecting the salt works : he might very well have 



(a) Amb. 114. Bui. N. P. SI (5) 1 H. BUc 259, ia notis. 3 Atk. 16, 

fb netis, S. C» 
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<< said^ I leave the estate no worse than I found it. That, as I 
[ *26 ] « stated before, would be for the ^encouragement and conve* 
^^nience of trade, and the benefit of the estate." 

In a subsequent case it was said by Lord Een7on,(a) that 
<< the old cases upon this subject leant to consider as realty 
^^ whatevev was annexed to (he freehold by &e occupier; but, 
" in modern times, the leaning has always been the other way, 
<< in favor of the tenant, in support of the interests of trade, 
<< which is become the pillar of the state." 

It is unnecessary to enter into a detail of other cases, in 
which the principle under consideration has been repeated and 
enforced. (6) It will, however, be proper to advert to the re- 
marks of Lord Ellenborough upon this subject, because the 
reasons which he appears to assign for the rule in respect of 
trade fixtures, may be thought in some measure, to differ from 
those which have been already isxamined. 

In the ca'^e of Elwea y. Maw,{c) (a most important deci- 
sion upon the doctrine of fixtures,) Lord Ellenborough, in 
stating the several exceptions which, as between different par** 
ties, had been engrafled upon the old rule of law in favor of 
trade, and of those vessels and utensils which are subservient 
to trade, observes that this exception is founded on the prin- 
' r *27 1 ^'P^® ^^ trade being a matter of a personal nature ; *whence 
it followed, that an article which is used as an accessary to 



(a) Penton v, Robart, 2 East, 90. (6) For fnrtber auihoritiei upon tht 

suHject, see Com. Dig. Waste, D 2. 15 Vin Ab.43 22 Vin Ab. 445 f 
Bac. Ab. 257. Buh N. P 34. 2Saund. 259 n 11. 2 Brod. 4- Bing. 54. Of 
the sevf-ral cases cited in the text, it should be observed that a fuller statement 
of the facts and of ihe |i^rounds of tbefr determination will be foond m subsequent' 
pages. They are introduced here not so much for the »ake of the decisions, as 
to show the princi|}le on which the exceptions for the benefit of trade are found- 
ed. (c) 3£a8t,38. 
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trade ought haelf to be deemed personalty, and not a part of 
freeliold.(a) This explanation of the rule does not appear to 
have been adopted by any other authority ; and it is observable, 
that, in deciding the case of Elwes v. Alawy Lord Ellenbo- 
rougfa relies less upon this technical view of the nature of 
trade, than upon the course of precedents. Indeed, as the 
principle must have been coeval with the common law, instead 
of originating in modem times, it would have authorized the 
removal of trade fixtures long before the privilege wa;^ in facty 
generally admitted by the courts. 

The inference to be drawn from the several cases that have Public benefit the 
been cited is, that a tenant has an indisputable right to remove fa^Jion?^ **** '*' 
fixtures which he has annexed to the demised premises for the 
purpose of carrying on his trade ; and that the benefit of the 
ptU>lic may be regarded as the principle object of the law in 
bestowing this indulgence. The reason which induced the 
curts to relax the strictness of the old rules of law, and to 
admit an innovation in this particular instance, was, that the 
commercial interests of the country might be advanced, by 
the encouragement given to tenants to employ their capital in 
making improvements for carrying on trade, with the certainty 
of having the benefit of their expenditure secured to them at 
the end of their terms. 

Having thus considered the principle upon which the privi- Extent of the m. 
lege in respect of trade fixtures is established, and havmg '^* 
traced the steps by which it has ^gradually received the sane- [ «28 J| 
tion of the courts, the next material object of inquiry is, the 
extent to which this privilege has been carried in the decision 
of questions between landlord and tenant. 



(a) 3 East, 54. 

4 
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For the additions made by a tenant in relation to lus trad« 
may be of various degrees of value and importance. They 
may consist merely of machinery, ves&els, or other appenda- 
ges of the^ike description, in themselves of a perfect chattel 
nature before they are put up ; or they may be erections and 
buildings, which have no existence as integral chattels except 
in connection with (he freehold, and which may be of a more 
or less substantial character, and more or less capable of re- 
moval and re-construction. 

What trftde fix- The question therefore is, whether a tenant is entitled to 

^oref^n»;r re* g^^^j. ^^^ ^^^ away all articles and erections put up for the 

purposes of trade, whatever may be their nature, construction^ 

and magnitude : and if not, to what description of thmgs this 

privilege is confined. 

In almost all the cases that have been referred to in the 
preceding pages, the property m dispute was either a mere 
utensil or instrument of trade, or machinery employed in 
trade ; or else what may fairly be treated as immediately ac- 
cessary to such articles, in supporting or protecting them, 
and being instrumental to their convenient use. In almost 
all of them too, the articles, or the parts of whic^h they were 
composed, were such as, after removal, were capable of be- 
ing again employed for the same or similar purposes. Of 
this nature were the furnaces, vats, coppers, &c. in the early 
r "^29 1 cases ; the steam-engines *in the cases before Lord Hard- 
wicke ; and the salt-pans before Lord Mansfield. These in- 
stances, therefore, cannot be considered as establishing the 
tenant's right of removal to any great extent. But, in the 
dicta and observations that are to be met with in some of the 
decisions, the exception in favor of trade is found to be laid 
down in very comprehensive and general t* rms. For not 
only are utensils and instruments of trade specified, but buUdr 
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iigft and er€cti&n8 are frequently mentioned without any quali- 
fication ad to the nature or the construction, (a)(1) 

It now, therefore, becomes necessary to give a more particu- 
lar description of the articles mentioned in the several cases 
that have been already referred to ; which was omitted in the 
former pages, in order that the subject then under inquiiy might 
not be embarrasded by detail. The other decisions that have 
reference to the extent of the tenant's right of removal, will af- 
terwards be stated and explained. 

In the case of Lawtony. Lat0to»,(6) it was determined that 
a firt'tngine or steam^n^ne erected by a tenant for life should 
at his death go to his executor as part of his personal assets. 

The fire-engine was described as a piece of machineiy with 
m shed over it, in which holes were lefl for the timbers, to make 



(a) Per Lord Kenyon in Dean «. AHallej, 3 Esp. C N P. 11. Per Lord 
MsnaSeld in Lawfon v Saimoo. And Lord £llenborough in £lfvet o. Maw. 
See also 4 Esp. C.N P. 34. 

(1) This doctrin# has undergone a very fall examination in the SapreoM 
Court of the United Stales, in the case of Van Nets v. Pncard, 2 Peters* Rep. 
137. Mr. Justice Story in delivering the opinion of the Court, says, " It hat 
been suggested at the bar, that the exception in fa?or of trade has never been 
applied to cases like that before the Court, where a large house has been built 
•nd OMd in part as a family residenc j But the question, whether removable or 
not. does not depend upon the form or size of the building, whether it has ft brick 
foundation or not, or is one or two stories high, or has a brick or other chimnej. 
The sole question is, whether it is designed for purposes of trade or not. A 
tenant may erect a large as well a small messuage, or a soap-boilery, o( one or 
two stories high, and on whatever foundations he may choose ;'* and it was held 
that the tenant was not liable in an action of waste for pulling down.and re- 
moving a wooden dwelling -bouse with a cellar of stone or brick foundation, 
and a brick chimney, which he had erected upon a demised lot of ground for a 
term of years, reserving rent, with a view of carrying on the hutinas of a 
dairy'fnan, and for the imidence of bis family and servants engaged in the 

buiineis. 

(fr)3Atk.l3, 
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it more commodious for removal. It was stated in evidence, 
that such articles were veiy capable of being carried from 
place to place : but it was shown, on the other side, that they 
[ *30 ] ^could not be removed without tearing up the soil and destroy- 
ing the brick-work. 

The case of Lord Dudley v. Lord WartU^ before Loid 
Hard.v'icke, Amb. 113, was, in all its circumstances, vety 
similar to that ot LawUm v. Lawton. 

These two decisions, although between other parties, may 
be regarded, according to the rule laid down in a preceding 
page, as direct authorities upon the subject of the lenanf • 
rights. Indeed, it was said by Lord Hardwicke, that the nght 
of removing steam-engines would be very clear as between 
landlord and tenant. 

These authorities, therefore, establish that a tenant is entitled 
to take away cUl mgines and other machines hke the fire-en- 
ginei^, put up by him at his own expence for trading or manu* 
facturing purposes. 

In determining, however, these cases, it is evident that Lord 
Hardwicke considered that the construction and mode of an- 
nexation of the articles were material circumstances ^ for he 
begins his judgment in Lawton v. Lawton by remarking, that 
it appeared from the evidence, that the engine in dispute was 
in its nature a personal moveable chattel, taken either in gross 
or in part, before it was put up. 

VesMli and pipes Speaking of the right to remove fire-engines, Lord Hard- 

io brew-boaMS. r c» «=» c» 

wicke observed, that ^* coppers and all sorts oj brewing vessels 

^' cannot possibly be used without being as much fixed as fire- 

'< engines, and in brew-houses especially, pipes must be laid 

'^ through the waUs, and supported by the walls ; and yet^ 
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'^ttotwiAstanding this, as they are laid for the ^eonvenienca 
** of trade} taadlords will not be allowed to retain them." 

In tiie discussion of the case of Lawton v. Lawtorh a deci- Cidtrmiib. 
flton of Lord Ch. Baron Comyns respecting a cider mill was 
cited by the counsel, and adopted by Lord Hardwicke. It 
was stated that the Lord Ch. Baron had ruled at Nisi Prius, 
that a cider mill^ let into the ground, belonged to the executor 
of the deceased owner of the land, as part of the personal es- 
tate, aad that the heir should not take it as parcel of his in- 
heritance. The principle of this decision is generally repre* 
sented to have been, that as the mill was employed in the mak- 
ing of cider, the case was brought within the exception in respe<:t 
of trading erections. And the inference from the determina- 
tion is, that an article of this description would, in like manner, 
he removable between landlord and tenant. ( 1 ) t 

It appears, upon the authority of Lord Mansfield, that a te- Mi-ptM. 
aant may lawfully remove poM fixed up in salt'-worke. The 
ioU-pam in the case of Lawton^ v. iSaimofi,(a) were utensils 
made of iron and rivetted together, brought in pieces, and ca« 
pable of being agam removed in pieces, without injury to the 
surrounding buildings ; and they were not joined to the walls, 
but fixed with mortar to the brick floor. In deciding this case, 
9LS between the heir and executor of the owner in fee who had 
made the erection, Lord Mansfield alludes to several distinct 
arguments, quite unconnected with trade, and inapplicable to 
the case of landlord and tenant. But it may be observed, that 
*when he intimates his opinion, that as between the latter par- [ *32 ] 
ties, a tenant would be entitled to remove the salt-pans, he 
seems to rest the right of removal principally upon the con- 



(1) Holmet V. Trtmper, 90 Johoi. Rep. t9. 

(«) 1 H. BI. 259, in notii. S. G» 3 Atk. 16, in notin 8ec Ante, p. 26, tnd jpott, 
Chap. IV. H 
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ttruction of the articles, and the little injuiy that would be c^e- 
casioned to the estate by taking them away. 

This case, therefore, cannot be considered to carry the pri- 
Tilege of the tenant farther than the decisions of Lord Hard- 
wicke, or than that of Poole's case, iu respect of vats, eoppers^ 
and the like, (a) 

Batch Banif. In Dean v. Allalley,(b) a tenant during his term, had erected 
certain sheds or buildings called iJutch Barm^ The con« 
struction of these buildings may be collected from the MS. 
note of counsel cited in the case of Liwes v. Maw ;(c] from 
which it appears that they were sheds having a foundation of 
brick-work m the ground, and uprights fixed in and rising from 
the brick- work, and 8upport>ntf the roof, which was composed 

, of tiles, and the sides open. Lord Kenyon said, '^ If a tenant 

<* will build upon premises demised to him a substantial addi- 
'< tion to the house, or add to its magnificence, he must leave 
" his additions, at the expiration of his term, for the benefit of 
^* his landlord ; but the law will make the most favorable con- 
<» struction for the tenant where he has made necessary and 
<< useful erections for the benefit of his trade or manufacture, 
^< and which enable him to carry it on with more advantage.--* 

' t*^^] *' ^^ ^^ been held so in the case of cider-mills, and *in other 
« cases ; and I shall not narrow the law, but hold erections of 
'^ this sort, made for the benetit of trade, or constructed ae the 
<^ prestent, to be removable at the end of the term." 

It does not appear from the report of this case for what pur- 
pose the buildings in dispute had been erected. Nevertheless, , 
the decision may undoubtedly be considered an authority for 
the tenant's right of removing similar erections, connected to 
the same extent with the freehold, whatever conclusion may be 

(a) Ante, p. 22. (6; 3 E»p. N. P. C. 11, (c; 3 East, 4r. 
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fermad as to (he grounds upon which the bams were held re- 
movable, with reference to the particular object for which 
Ihej were put ttp«(a) 

In the case of Fitzherheri ▼. ShawJb) Mr. Justice Oould Sheds, poitt and 

rult. 
was of opinion at Nisi Prius, that a tenant would clearly have 

been entitled to take away a wooden stable^ which stood i:^on 
blocks and rollers, and also a shed which he had built on brick- 
work, and some posU and rails he had put up. And although 
in this case, the erections might not have been made by the 
tenant for die purpose of trade, still the same observation 
holds that has just been suggested in respect of the Dutch 
Bams ; viz. that Mr. Justice Gould's opinion is an authority 
for the removal of similar erections, if set up for trading pur- 
poses, because the tenant's privilege in respect of trade fix* 
tores is, without dispute, greater than any other he could rely 
upon under the law of fixtures. ^Perhaps, however, it may [ *34 ] 
be objected to this authority, (in conformity with Lord Elienbo- 
rou^'s view of it,) that the opinion of Mr. Justice Gould was 
wholly extra-judicial, as the point could not properly have 
oome before him at Nisi Prius.(c) 

In the case of PenUm v. Robart^{d) the court considered a vamiflihoukp. 
that a tenant during his term would have been entitled to re- 
move an erection used as a t^amta^-Aotue, for carrying on a 
varnish manufactory. The building was dt^scribed as having 
a brick foundation let into the ground, with a chimney belong- 
ing to it, upon which a superstructure of wood, brought from 
another place, where the defendaut, the tenant, had carried on 
his business, was raised, in which the defendant exercised bis 



(a) Some doubts lacm to have been eotertained whether the parts of the 
boildings removed by the defendant were actaally affixed to tbe soil. See also 
Lord Cllenboroagh's remarks upon the aatboiily of this case, in 3 East, 65. 
{^) 1 H. Blac. 528. {c) 3 East, 55. (d) 2 East, 88. 4 Esp. N. P. C. 33. 
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trade. The decision turned apon a point which wil be cfX- 
plained in a subsequent section. With reference, howevev, lo 
the present subject, it is conceived that the case, when properly 
stated, does not amount to a general authority upon the tenant's 
tight of removal. For it appears from the statement of the 
case, that, in point of &ct, the erection which the defendant 
removed, and which gave rise to the dispute, was a port of the 
building only ; for he took away only the wooden superstruc- 
ture, miuch according to the Nisi Prius report of the case, was 
merely placed upon a toooden plate, laid %ip<m the brick fatmdO' 
Hon. The foundation, and a chimney belonging to the build- 
ing, were not removed. According to this view of the facts, 
[ *d5 ] the principle of fixtures would not *be involved at all in the 
case. For, as was shown in the former chapter of this work, 
an erection constructed like that portion of the building which 
die tenant removed, is not to be considered a part of the free- 
hold, but remains a mere personal chattel. 

From a want, however, of an accurate examination of these 
circumstances, the case of Penton v. Robart, has not unfre- 
quently been supposed to authorize the removal of buildings 
of a more substantial nature than is warranted by any other 
decision. And even if it be thought that it may be implied 
from the determination, that the court deemed the erection to 
be actually a fixture, sti.l the peculiar character and construc- 
tion of the building will not admi* of the case being consider* 
ed an authority for a very extensive right on the part of the 
tenant (o) 

V«t«,€oppen,4'c PooUU case,(6) it has been seen, was an action against the 
Sheriff for taking inexecution theootf, coppers, tahlee, partitioned 

(a) When tbit cate was befire Lord Kenyon at Nisi Prius, he is repoil^d to 
have said, that the mere erection of a chimney woald not prevent the right of -> 
taking away the rest of the building which surrounded it (fe) 1 SmIIc, 368. 

It is said in 2 Bulst. 113. Pyot v. Lady St John. S. C. Cro. Jac. 329, thct 
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paicementij &c. of a soap-boiler ; on which occasion Lord Ch. 
J. Holt held, that during the term the soap-boiler might well 
remove the vata he set up in relation to trade, (1) The men- 
tion of pcmement in this case, has oflen given rise to an opinion 
that such an article might always ^be removed if set up for [ *86 ] 
trade. And it has been considered a strong instance in favor 
of an unqualified right in the tenant to take away every erec- ' 
tion put up for trading purposes. But on an attentive perusal Pavenwnt. 
of the case, it will be found, that it is not clear from the 
statement, whether any pavement was in fact removed ; and 
indisputably the right of removing it cannot be relied upon as 
being established by any part of Lord Holt's judgment. 

The general doctrine of fixtures was considered in a vciy BttHdingf. 
elaborate manner, in the celebrated case of Elwes v. MaWf{a) 
the determination of which will be fully explained in the next 
section. Lord EUenborough, throughout his judgment in 
that case, speaks of buildings construed for the purpose of 
trade. And it is worthy of remark, that it is an argument on 
which he principally relies, that the indulgence allowed to ten- 
ants in respect of trade had, by no valid authority, been ex- 
tended to the particular description of buildings then in dis- 
pute, viz. buildings for agricultural purposes. The objection, 



pavement is a structure, for they take lime to finish it. Perhaps it may be thought 
that the pavement in Poole's case was accessary to the trade utensils, as being 
necessary to their more convenient use and enjoyment ; like the sheds which 
covered the fire-eaginet in Xiawton o. Lawton ; as to which see post 

(1) So, it teems that a kettle for dyeing, fixed to the brick-work of a fulling- 
mill may be removed, Union Bank v. Emerson, 15 Mass. Rep. 159 Stated 
more fully pott p. 190 note. As between landlord -and tenant, the latter mav, 
during the term, remove copper-stills, st«;am-tube, 4rc. erected by him for the 
purpose of carrying on the business of the distillery , though ixed to the build* 
'mg, Reynold's v. Shuler, 5 Cowen. Rep. 323. 

(a) 3 East, 38. 
5 
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therefore, in this case, does not arise out of the nature and 
structure of the buildings, but was considered to depend en- 
tirely upon their object and purpose. Perhaps it cannot safely 
be inferred from this circumstance, that the erections in ques- 
tion, viz. substantial buildings of brick and mortar, tiled and 
having foundations deep in the soil, would have been held re- 
movable, provided they had been put up for trade. (1) Yet it 
[ *37 ] would seem to have furnished a *very obvious answer to the 
defendant's case, to have said (had the court so considered it,) 
that the claim in question, was too extensive even on the 
ground of trade itself, on account of the permanent nature 
and construction of the buildings. (2) 

Accessary build- It should be observed, that Lord Ellenborough in the course 
of his judgment in this case, lays down a position, that a 
building which is accessary to a removable utensil, is equally 
removable with the thing to which it is incident. This opinion 
has frequently been cited as sound law in subsequent discus- 
sions. But upon reference to the authority upon which Lord 
Ellenborough considers it to be founded, (a) it seems that 
Lord Hardwicke's observations concerning the sheds and the 
walls of the fire-engine only amount to this, — that although by 
removing an utensil, its accessorial buildmg may be impaired^ 
such an injury shall not deprive a party of his right to remove 
the utensil itself. 

LiiDd kilof. One case only remains to be mentioned, which came very 

(1) Sed vide Van Ness v, Pacard, cited ante p. 29. (2) The true criterion 

is whether the buildiDg^scao be removed without injury to the freehold; if they 
can, the tenant nia} take them away, whether they were intended for trades or 
other purposes, Taylor v, Townsend, 8 Mass. Rep. 411. Cases cited, post, 
p. 42. note, et vide, post. p. 258, 259. 

(a) Lawton v. Lawton, and Dudley v, Warde It does not appear from 
either of the judgments in those cases, that the sheds over the engines wen 
considered by Lord Hardwicke to be removable. 
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recently before the Court of King's Bench. In Thresher v. 
JEmI London Waterworks Company, {a) there was a discus- 
sion whether a tenant had a right to take away a lime-kiln^ 
which had been erected upon the demised premises. It was 
stated to be a substantial buildihg constructed of brick and 
mortar, at the expense of 160/., and having its ^foundation r 38« ] 
let into the ground. It was admitted to have been erected for 
the use of trade, and the lime that was burnt was brought from 
a distance. The decision of the case ultimately proceeded 
upon a particular ground, depending on the terms of certain 
leases by which the premises had been demised ; and the 
court gave no opinion a^ to the general right to remove an 
erection of such a description. The case, however, should 
not be passed over without notice, because it deserves to be 
stated, that the court during the argument, appeared to be 
struck with a view of the consequences which might follow, , 
if every erection, such as an extensive manufactory, built by 
a tenant for the convenience of trade, might be demolished at 
the expiration of his lease. And they expressed themselves 
as considering the general question to be one of great import- 
ance, and which would require much deliberation in any fu- 
ture discussion. 

It has not b^en thought necessary on the present occasion to 
refer to the two cases of Culling v. Tuffnal,{b) and Davis v. 
Jones,{c) mentioned in the preceding chapter. For the build- 
ings in dispute in those cases (whether they are to be consid- 
ered as trading erections or otherwise,) were not attached to 
the freehold in contemplation of law. In all cases of this de- 
scription, whatever may be the magnitude, or however sub- 
stantial the nature of the erection, still if it is so constructed 
as not to be actually fastened to, or let into the freehold, the 
tenant may always *remove it ; because the law considers it [ 39* ] 
as a mere loose and movable chattel, (d) 

(a . Hill. T. 1824 2 Bam. ^ Ores. $08. {b) Bui. N. P. 34. (c) 2 Bar, 

ir Aid. 165 (rf) At to caset of this deBcriptioo, see ante, Chap, t And 

see the Appendii. 
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Right of rftinovAi The cases that have been collected and referred to in the 

at affected by th« 

constraction of preceding pages, contain all that is to be found upon the right 
•' *'** of a tenant to remove trade fixtures, (a) From an examina- 

tion of them it will be perceived, that the construction of an 
article as affecting the privilege of removal, is only incidental* 
}y noticed by the courts, and has never yet been the express 
point of decision. The language, however, used by the 
judges in some of these cases is deserving of attention, as it 
shows that they were by no means indifferent to arguments 
derived from the nature, structure, and mode of annexation of 
the fixture. With respect, indeed, to the inferences to be 
drawn from the actual decisions, it will have been observed 
that the cases are but few in number, and in several of them, 
the property in question was of a very peculiar description. 

Oiher circom- ^"^ i^ere are other circuiiistances, besides those that es- 

thcTn^bt «f*r«"*^ pecially relate to the construction of the thing affixed, which 
moTtl. it may sometimes be necessary to take into consideration, in 

order to judge of the right of the tenant to remove trade erec- 
tions. For on a reference to the cases at large it will be seen, 
that the courts have in their decisions been influenced by va- 
r *40 1 '^^^^ arguments ^derived from the facts of each particular 
Cottom Injury c*^®' Thus, the existence of a custom in respect oif the pro- 
to th« premises, perty in question ; — the intention of the party in making an 
erection ; — the injury occasioned to the freehold by its remov- 
al; — and the comparative value of the respective claimants : — 
these, or some of these considerations, are almost always ad- 
verted to in confirmation, if not as principal grounds of de- 
cision. 

Custom. ^^^ example, with regard to ctwfom, Ch. J. Treby in de- 

ciding the case of Culling \. Tujfiuii, (6) relied altogether up- 



(a) it should be observed, that in determining the extant of the tenant's priv 
ilege, it may frequency be leand useful to consult tlie decisions which reltt« i» 
the teking of fixtures in esecution ; as to which sec pott, Part II. (b) BaL 

N. P. 34. 
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QTk the usage of &e country ; though there certainly Were 
other reasons upon which he might have supported the tenant's 
claim. Lord Mansfield evidently admits the effect of custom 
in respect of fixtures, for he is stated to have heen of opinioiii 
that the case of the cider-mill was probably decided on that 
particular ground, (a) Lord Ellenborough also in a Nisi Prius 
case, alludes to the effect of custom, in giving the tenant a 
right to remove tilings which by the general law, as affixed to 
the freehold, belonged to the landlord. (6) And in the case of 
Davis ▼. J<me8y(c) evidence was given that it was usual be* 
tween out-going and in-coming tenants to value machines 
hke those in dispute ; and the court thought that such a prac- 
tice might be taken to indicate the nature and ^character of the [ *41 1 
articles. In Lawton v. Lawton, however^ where it was stated 
that it was customary to remove fire-engines, Lord Hardwicke 
made no observation upon the circumstance ; neither did he 
notice it in the subsequent ease of Lord Dudley v. Warde.{l) 

As considerable weight is often attaehed to the effect of 
custom in trials at Nisi Prius, in questions relating to fixtures* 
it may be useful to add a few remarks upon the nature of the 
evidence which is usually offered on these occasions* The 
object proposed by this species of evidence, is either (as in 
Davis y. JoneSf) to show the nature of the article in dispute ; 
or, else to establish a prevalent usage, with reference to which 
the claimants may be suppbsed to have contracted the relation 



(«) Vide Lawton v, Stlmon, m reported in 3 Atk. 15. in notis..~(6) Wether* 
•11 V. Howellf, 1 Camp. N. P. C. 2S7.— (c) 3 Bar. 4* Aid. 1G5. See ante, p. 21. 
note c and 11 Vin. Abr. 154. 

(1) It it competent to establish a usage and custom for tenants to make re- 
movals of buildings during their term. Everjr demise between landlord and 
tenant in respect to matters in which the parties are silent, may be fairly opea 
to explanation by the general usage and custom of the country or of the district 
where the land lies. 3 Peters* Rep. 146. Van Ness «. Pacard. 
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of landlord and tenant (a) ^ It is not necessaiy to prove thai 
the custom has existed from time immemorial ^ but the effect 
and validity of the evidence will depend upon the length of 
time it has continued, the extent of the district or neigU>or- 
hood over which it prevails, and the absence of instances 
which show a contrary practice. The evidence adduced in 
proof of a custom of the country is frequently of a very loose 
and indefinite description ; and the instances in support of it 
are often found, when properly inquired into, to have no other 
origin than the special agreements of parties. (6)* 

[ *42 ] *A decision upon the exclusive effect of custom, in cases of 

trading and other fixtures, appears to be a desicieratum in this 
branch i3/f the law ; since among brokers and other practical 
men, it is frequently the only guide by which they are directed 
in making their appraisements, and in deciding disputes that 
are referred to them. 

lojory to the pra- With regard to the injury occasioned to the premises by the 
removal of things that have been affixed to them, it will be re- 
coUected, that the distinctions taken in the old cases, in favor 
of removing furnaces fixed to the floor, and not to the walls^ 
and doors which were not outer-doors, and other similar in- 
stances, went upon the principle that the walls were not the 
worse, nor the house impared by taking them away.(c) In 
LawUm v. Lamtony Lord Hardwicke said, that it was a very 
true maxim in the docUine of fixtures, that the principal thing 
shall not be destroyed by taking away the accessary, (d) And 
it is observable that when Lord Mansfield admitted that a ten- 



(6) See pott. Sect. 6, of this chapter, as to custom baTios; the effect of implied 

contract (6) See 6 Ves. S38. 2Mad.eS. 16Ves 173,and 2 Ves^ Bea. 

349, as to injuDCtioQB for waste, in removiDfr things contrary to the castom of Che 

country, (c\ Vide 21 Hen. 7, p. 26. Moor, 177.— (d) 3 Alk. 1ft 

And see Lord Dadky v Lord Warde, Amb. 114. 
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juit would be entitled to remoye aalt-pans, he seemed to rest 
biB opinion principally upon the argument that the premises 
would come to the landlord in the same state as if they had 
never been erected. And so in the instance of the jibs in 
Davis y. Jones, the circumstance that neither the caps in 
which they were fixed nor the chief buildings would be injured 
by the removal, was stated as an additional reason for the 
judgment of the court, (a)(1) 

*It will be found in like manner, on referring to the cases, latmKioo, ^-e. 
.that the other topics above mentioned, in respect of the intsn- ^ ^ 
Hon of the parties, &c. have been incidently noticed by the 
courts, either separately, or in combination with those that have 
been here particularly pointed out. (6) 

It is true, indeed, that some of these grounds of argument 
liave been relied upon more especially in claims between 
other classes of persons ; and it is therefore difficult to say 
what degree of importance would be attached to them, in 
questions between landlord and tenant. But as they have 
frequently been adverted to, and considered worthy of atten- 



(a) Sm this pnnciple fiirUier considerad ia the 4Ui tection of this chtpter; 
where will abo be foond lome remarks upon the liability of the tenant to repair 
damage occaaiooed to the freehold bj putting ap and taking down fiituret. 

(1) In Wbitii^ V. Brastow, 4 Pickering, 311. The Supreme Court of Masn- 
chnietti says, ** There seems to be no doubt, that according to the later decisions 
in England, and seyeral cases in our own books, a tenant for life, years, or at 
will, ma J, at the expiration of his estate, remove from the freehold, all such iok 
provementsaswere erected or placed there bf him, the removal of which will 
not iojore the premises, or pat them ia a worse plight than thej were in when 
lie took possession." And in a previous case, the same court sajs ; ^ in the 
case of a lease, the tenant may remove buildings erected on the demised premi»> 
«8 in such a manner that they may be removed without injury to the soil.^— 
Washburn o. Sproat, 16 Mass. Rep, 449. £t vide Taylor «. Townsend, 8 Mass. 
Sep. 411. Kirwan v Latour, 1 Harris 4* Johns. Rep. 289. 

(6) See the cases oi Lawton v. Lawton, and Lawtoo v. Salmoo. See also in 
Backland o. Butterfield. 3 Brod. ft Bing. 56. 
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tioD and inquiry in the judicial opinions, it would not in any 
case be safe to overlook them, in determining upon the right 
of a tenant in taking away trade erections. 

Ri^ht of remoT- From a reriew of the authorities that have been detailed in 

lug trade fix luret , _ . . . . .•, , ./. * 

Geocrml obterra- the course of this section it Will appear, that if any rule were 
to be laid down to serve as a guide in practice, in respect of 
the removal of trade erections as between landlord and tenant, 
it would be necessary, in the present state of the law, to ex- 
press it in terms so guarded as not to clash with any of the 
grounds of decision that have been adverted to in the preceding 
remarks. The following rule may perhaps be found to be 
most consistent with the adjudged cases. That things which 
a tenant has fixed to the freehold for the purposes of trade or 
[ *44 1 manufacture, may be taken away by him, ^wherever the re- 
moval is not contrary to any prevailing practice ; where the 
articles can be removed without causmg material injury to the 
estate ; and where, in themselves, they were of a perfect chat- 
tel nature before they were put up, at least have in substance 
that character independently of their union with the soil ; or, 
in other words, where they may be removed without being cn»- 
tirely demolished, or losing their essential character or value. 
If an erection, put up in relation to trade, can be severed 
without violating any one of these conditions, it may very safely 
be affirmed, that whatever be its magnitude or construction or 
mode of annexation, it is a fixture which a tenant is privileged 
to remove. It is not, however, meant to be inferred, that be- 
cause m any particular instance these circumstances do not 
all concur, that therefore an article cannot be removed by the 
tenant. On the contrary, it is not inconsistent with some of 
the decisions, to say that things may be removable, although 
these requisites are not completely fulfilled. And, indeed, 
when the liberality with which the courts have generally been 
disposed to construe the indulgence in favor of trade is con- 
sidered, it is not improbable that ihej would extend the privi* 
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lege even to casea where not one of these conditions is found 
to be satisfied. The rule, therefore, here proposed is only of- 
fered as an affirmative one ; that wherever the ahove mention- 
ed circumstances do concur, that there an article may confi- 
dently be pronounced to belong to the tenant. And although 
it may be thought that this rule is too narrow to be of much prac- 
tical utility! still no other could safely be laid down ; because, 
upon looking *into the judgments of the courts, it is impossible L ^^ J 
not to see, that in a disputed claim between landlord and ten- 
ant, the absence of any one of the requisites that have been 
mentioned, might with propriety be urged against the exercise 
of the tenant's right, (a) 



(a) For a rammarj Tiew of tbe particular aHicles which have been held to 
belong to • tenant upon the authority of the cases detailed at length in this sec- 
tion, the reader may refer to the Appendix, where they are collected and ar 
ranged, with reference to the manner in which questions upon this subject usual* 
ly occur ID practice. 
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♦SECTION IL 

Of the Removal by a Tenant of Thinga set up for JgricuUural 
Purpoaes. 

Agricaltnrale- It has been decided in a modem case of great importance, 
movable. and upon which much deUberation was bestowed, that the pri- 

vilege established in favor of tenants in trade, does not extend 
to agricultural tenants, so as to entitle them to remove things 
which they have erected for the purposes of husbandry. ; not 
even although they leave the premises in the exact state in 
which they found them on their entry. 

The importance of the decision requires that it should be 
stated at large. 

It is the case ofElwea v. Jliato, in the King's Bench, Mic 
T., 180^. (a) The declaration stated that the plaintiff was 
seized in fee of a certain messuage, with the outhouses, &c., 
and certain land, &c., in the parish of Bigby in the county of 
Lincoln, which premises were in the tenure and occupation of 
the defendant, as tenant thereof to the plaintiff, at a certain 
yearly rent, the reversion belonging to the plaintiff; and that 
the defendant wrongfully, &c., intending to injure the plaintiff 
in his hereditary estate in the premises, whilst the defendant 
[ *47 ] was possessed thereof, wrongfully and injuriously, and *with- 
out the licence and against the will of the plaintiff, pulled down 
divers buildings, parcel of the said premises, in his, the defen- 
dant's tenure and occupation, viz. a beast'housey a carpenter^a 



(a) 3£Mt,S8. 
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t&op, a waggon^houae^ a/ue/-Aoi»e, and a pigeon^house, and a 
brick wall inclosing the fold-yardf and took and carried away 
the materials, which were the property of the plaintiff as land- 
lord, and converted them to his, the defendant's own use ; by 
reason whereof the reversionary estate of the plaintiff in the 
premises was greatly injured, &c. The defendant pleaded the 
general issue. And at the trial a verdict was found for the 
plaintiflT, with 601. damages, subject to the opinion of the court 
on the following case : 

The defendant occupied a farm, consisting of a messuage, 
cottages, bam, stables, outhouses, and lands, at Bigby, in the 
county of Lincoln, under a lease from the plaintiff for 21 
years, commencing on the 12th day of May, 1779 ; which 
lease contained a covenant on the part of the tenant to keep 
and deliver up in repair the said messuage, bam, stables, and 
outhouses, and other buildings belonging to the said demised 
premises. About 15 years before the expiration of the lease, 
the defendant erected upon the said farm, at his own expence, 
a substantial beast-house, a carpenter's shop, a fuel-house, a 
cart-house, and pump^house, and fold-yard. The buildings 
were of brick and mortar, and tiled, and the foundations of 
them were about one foot and a half deep in the ground. The 
carpenter's shop was closed in, and the other buildings were 
open to the front, and supported by brick pillars. The fold- 
yard wall was *of brick and mortar, and its foundation was in [ *48 ] 
the ground. The defendant, previous to the expiration of his 
lease, pulled down the erections, dug up the foundations, and 
carried away the materials, leaving the premises in the same 
slate as when he entered upon ihem. These erections were 
necessary and convenient for the occupation of the farm, 
which could not be well managed without them. The question 
for the opinion of the court was. Whether the defendant had a 
right to take away these erections. If he had, then a verdict 
to be entered for the defendant ; if not, the verdict for the 
plamtiff to stand. 
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, The case was twice argued before the court, and at coasi- 
derable length. The argument on the part of the plaintiff 
proceeded upon an examination of the authorities which had in- 
troduced the exceptions in favor of tenants, in relaxation of the 
old rule of law ; which rule, it was contended, was universal, 
and would, but for the particular exceptions, have made the 
removal of buildings under any circumstances an act of waste ; 
and it was insisted, that the only known exception (at least to 
the extent claimed) was in favor of iradt in its strictest sense. 
Some additional arguments were drawn from the nature of the 
erections themselves. , 

On the other side, it was urged, that the principle upon 
which the modem exceptions were founded, applied equally to 
agriculture as to trade : and that the only qualification of the 
tenant's privilege was in respect of the state and condition in 
which he was bound to leave the premises at the end of his 
term. 

[ ^49 ] *The court took time to consider : and at a subsequent pe- 

riod Lord Ellenborough delivered judgment. After stating 
the facts of the case, he thus proceeded : << The question for 
<< the opinion of the court was, whether the defendant had a 
<< right to take away these erections \ Upon a full considera- 
'' tion of all the cases cited upon this and the former argument, 
<< which are indeed nearly all that the books afford materially 
<< relative to the subject, we are all of opinion that the defen- 
^< dant had not a right to tak^ away these erections. 

<< Questions respecting the right to what are ordinarily call- 
« ed fixtures, principally arise between three classes of persons. 
<' 1st. Between different descriptions of representatives of the 
'* same owner of the inheritance \ viz, between his heir and 
" executor. In this first case, t. e. as between heir and execu- 
<* tor, the rule obtains with the most rigor in favor of the in- 
^< heritance, and against the right to disannex therefrom, aod 
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" to consider as a personal chattel, any thing which has been 
" affixed thereto. 2dly. Between, the executors of tenant for 
** life or in tail, and the remainder-man or reversioner ; in which 
" case the right to fixtures is considered more favorably for 
" executors than in the preceding case between heir and exe- 
" outer. The third case, and that in which the greatest lati- 
" tude and indulgence has always been allowed in favor of the 
'< claim to having any particular articles considered as personal 
'* chattels, as against the claim in respect of freehold or inher- 
^^ itance, is the case between landlord and tenant. 

" *But the general rule on this subject is that which obtains r #59 ] 
<' in the first mentioned case, t. e. between heir ond executor ; 
<< and that rule (as found in the year-book 17 E. 2. p. 518, and 
" laid down at the close of Herlakenden^s case, 4 Co. 64. ; in 
" Co. Litt, 53. ; in Cooke v. Humphrey, Moore, 177. ; and 
'^ in Lord Darby v. Asquith, Hob. 234,, in the part cited by 
<' my brother Vaughan, and it other cases ;) is, that where a 
^ lessee, having annexed any thing to the freehold during his 
'^ term, afterwards takes it away, it is waste. But this rule at 
*^ a very early period had several exceptions attempted to be 
*^ engrailed upon it, and which were at last efiectually engrafl- 
'^ ed upon it, in favor of trade, and of those vessels and utensils 
" which are immediately subservient to the purposes of trade." 

Lord EUenborough then proceeds to trace the progress of 
these exceptions. He refers to the cases in the year-books, 
and particularly to the dictum of the court in 20 H. 7. 13. ;(a) 
and to Poole's case, in 1 Salk. 368. Upon which he adds, 
*^ But no adjudged case has yet gone the length of establishing 
^^ that buildings subservient to purposes of agriculture, as dis- 
" tinguished from those of trade, have been removable by an 
** executor of tenant for life, nor by the tenant himself who 
^* built them during his term." 

(a) See ante, in the latft sect., p. 18. 
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His Lordship next examines the grounds of the decisioiui 
in the three principal cases upon (he subject ; viz. JLawton v. 
[ *51 ] Lawtoriy 3 Atk. 13. ; Lord '^Dudley v. Lard Warde^ Amb. 
113. ; and Lawton^ EixeefttOTf v. Salnumy 1 H. Blac. 259, tn 
notis. These, and also the cider-mill case before Ch. B. 
Com7n8,(a) he considers to have been decided mainlj upon 
the ground, that notwithstanding the fire-engines and the cider- 
mill were erected for the enjoyment of the profits ef land, 
yet they were accessary to a species of iradej a matter of a 
personal nature. He intimates an opinion, that in Latotony 
Executory v. Salmony Lord Mansfeld does not consider the 
salt-pans as accessary to the carrying on a trade ; and con- 
tends, that if he had, ^< still it would not have affected the 
<< question before the Court, which is the right of a tenant for 
" mere agrictdturcd purpoaeSy to remove buildings fixed to the 
'* freehold, which were constructed by him for the ordinary 
"purposes of husbandry, and connected with no description 
" of trade whatsoever." 

Lord EUenborough then enters upon an examination of the 
authorities that had been argued in support of the defendant's 
• claim. He disposes of the case of the Dutch bams, in 
Dean v. AUalleyy first, as being a mere decision at Nisi Prius ; 
and, secondly, by supposing that Lord Eenyon considered the 
buildings rather as trade erections. The case of the bam, be- 
fore Ch. J. Treby, CulUng v. Tuffndly cited in BuUer's Nisi 
Prius, 34., is explained according to the principle before no- 
ticed in this work, viz. that it was not, in fact, afiixed to the 
freehold. In the case of " Fitzherbert v. Shaw,*' he con- 
[ *52 ] tinues, " we have only *the opinion of a very learned judge 
" indeed, Mr. Justice Gould, of what would have L em the 
" right of the tenant as to the taking away a shed built on 
" briclcworky and some post and rails which he had erected. 



{a) See these cases referred to in the last sectioa. 
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<' if die tenant had done so during the term ; but as the term 
^ ivas put an end to by a new contract, the question, what the 
^* tenant could have done in virtue of his right under the old 
*^ term, if it had continued, could never have come judicially 
^ ^' before him at Nisi Prius : and when that question was oflfer- 
^^ ed to be argued in the Court above, the counsel were stqp- 
^< ped, as the question was excluded by the new argument." 

As to the case of the varnish-house, in PenUm v. Robart^ 
2 East, 88., Lord Ellenborough considers that it does not ap- 
ply to the question in dispute ; because it was a building for 
trading purposes only. And, in allusion to Lord Eenyon's 
observations in that case, he says, '< Though Lord Eenyon, 
^' after putting the case upon the ground of the leaning which 
** obtains in modern times in favor of the interests of trade, 
<^ upon which ground it might be properly supported, goes 
'^ further, and extends the indulgence of the law to the erec- 
<< tion of green-houses and hot-houses by nurserymen, and, 
** indeed, by implication, to buildings by all other tenants of 
<< land ; there certainly exists no decided case, and, I believe, 
*< no recognized opinion or practice, on either side of West- 
*' minster Hall, to warrant such an extension." << He (Lord 
<< Kenyon) certaily seems, however, to have thought that 
^< buildings erected by tenants for the purposes of ^farming, ^ r ^53 1 
*^ were, or rather ought to 6e, governed by the same rules 
<< which had been so long judiciously holden to apply in the 
*^ case of buildings for the purposes of trade. But the case 
'^ of buildings for trade has been always put and recognized 
^^asa known, aUowed exception from the general rule which 
' << obtains as to other buildings ; and the circumstance of its 
'' being so treated and considered, establishes the existence of 
'< the general rule, t6 which it is considered as an exception. 
" To hold otherwise, and to extend the rule in favour of ten- 
" ants in the latitude contended for by the defendant, would 
'< be, as appears to me, to introduce a dangerous innovation 
<( to the relative state of rights and interests holden to sub- 
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"sist between landlords and tenants. But its danger, or 
«* probable mischief, is not so properly a consideration for a 
, " court of law, as whether the adoption of such a doctrine 
" would be an innovation at all ; and, being of opinion that 
" it would be so, and contrary to the uniform current of legal 
" authorities on the subject, we feel ourselves, in conformity 
" to, and in support of those authorities, obliged to pronounce 
*f that the defendant had no right to take away the erections 
<' stated and described in this case." 

Such was the decision in the case of Elwes v. Maw. It 
has established an unqualified rule, which excludes agricultural 
tenants from any participation in the advantages possessed by 
tenants in trade ; and the distinction upon which this rule is 
founded, must accordingly be strictly attended to in practice. 

Examination of *^* ^^Jy however, be observed of this decision, that it was 
El* •'"'*^®°* '" ^® fij^st occasion on which any distinction between trading 
[ *53 ] and agricultural erections was made by the courts : at least 
in no previous case had it been laid down, that the exception 
in favor of trade implied a negative rule, to the exclusion of 
every article not strictly subservient to trade. The decision 
appears, moreover, to stand opposed to opinions indirectly ex- 
• pressed, but of high authority, and which had immediate refer- 
ence to the subject of the profits arising from land. And al- 
though it has been adverted to in subsequent judgments of the 
courts with great respect^ on account of the important matter 
it contains, yet it has not been followed by any determination, 
in which the general principle of public benefit and convenience 
has received the same restriction. 

It has been shown in the foregoing section, that the passage 
cited from the year-book, 20 Hen. 7., upon which, it appears, 
much reliance is placed by Lord EUenborough, in order to 
prove that an exception from the general rule of law obtained 
in early times specifically in favor of trade, is very iar from 
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having any such exclusive operation ; and that, on the con- 
trary, the general meaning of the expressions there found 
must be greatly narrowed and violated, not to include other 
ereoti<His besides those erected for trade or manufacture, (a) 
This observation applies with equal, if not greater force to 
the rest of the early decisions : indeed, the instances men* 
tioned in some of thein, as paling, posts, &c. removable by a 
lessee, ^seem rather in the nature of agrictdiural erec- [* 55 ] 
tions.(6) Neither Lord Hardwicke nor Lord Mansfield, in 
their judgments in Lawton v. Lawton, Dudley v. Warde^ and 
LaiHon v. Salrnon^ intimate any opinion that agricultural erec- 
tions are ^subject to a different rule from that which prevails in 
respect of trading erections. Lord Hardwicke considered 
the coUeries as the profits of land^ and held the fire-engines 
to be removable, notwithstanding they were accessaries to 
the enjoyment of the real istate. He also approved of Ch. 
B. Comyn's decision respecting the cider-mill, " although," 
as he observed, '< cider is part of the profits of the real e*- 
^*taie,^'(c) Moreover, he remarks, that the general ground 
on which the courts proceeded in relaxing the old rule in favor 
of tenants for life was, that it is for the benefit of the public 
to encourage such tenants to do what, is advantageous to their 
estates. In Lawton v. Salmon^ although Lord Mansfield re- 
garded the salt-pans m accessary to land, (in which also Lord * 
Ellenborough concurred, and said that they were not consider- 
ed as the means or instrument of cariying on trade,) yet 
Lord Mansfield thought tiiat they would be removable by a 
tenuit. And it must be presumed that his Lordship did not 
intend to confine his observations as to the saltrpans being 
accessary to land to the case before him, (which was between 

(a) See tnte, p. 18. tt seq. (6) Vide Br. Ab. Waste, pi. 104 Id. Chatteh, 

pi. 7. And see 21 H. 7. 26. Moore 177., Cook's case. Owen 70. Cro. Eli«. 374. 

Day V. Austin. .(c) Lord Ellenborough takes (be same view of these mset, 

and admits that the erections were put up in pari for the enjoyment of the pro- • 

fits of land. 

7 ' 
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heir and executor ;) for it would be a difficult proposition to 
maintain, that an article should be considered an aecessaiy to 
[ «66 ] lond as between *heir and executor, but an accessary to trade 
as between landlord and tenant. In FUzkerhert v. Shaw^ Mr. 
Justice Gould is reported to have been clearly of opinion at 
the trial, that a tenant was entitled to take away a stable, a 
shed, and some posts and rails ; and it may thereiRH^ at least 
be inferred, that the principle on which the case of Ekoes v. 
Maw was decided, was not perfectly recognized, or generally 
understood, in the time of this learned judge. In the case 
relating to the bam, before Ch. J. Treby, it is certainly true, 
as observed by Lord EUenborough, that owing to the con- 
struction of the article, it did not come withm the law of fix- 
tures. But Mr. Justice Buller, in his comment upon thi» 
' case, treating the bam as if it had been actually fixed, ex- 
pressed a decided opinion, that such a building would be re- 
movable, on the general ground of the exception in favor of 
tenants. The case of Dean v. JiUaUey has not, perhaps, 
such a distinct reference to agriculture as to amount to an ex- 
press authority for the removal of agricultural erections. Yet, 
it should be observed, that the concluding part of Lord Ken- 
yon's judgment in that case, extends the privilege to trade 
erections, or (disjunctively) to such as were constructed like 
the barns in question. And, moreover, the description given 
of these buildings in the MS. note cited by counsel in Ehoea 
V. MaWi together with their name, and the purposes for 
which such erections are usually made, confirm the supposi- 
tion, that Lord Eenyon's opinion may be considered an au- 
thority for the removal of at least some species of agricul- 
tural erections; and so Lord Elienborou^ seems to have 
treated it in one part of his judgment. That Lord Kenyon 
did assign a very extensive latitude to ^e rule in favor of 
trade fixtures, appears from his observations in the subsequei^ 
case of Penton v. Robart.{a) 



[W] 



(a}SEatt,8a 
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AceordBng to this view of the authorities antecedent to the 
case of JBfcoMv. Jtfaiiy it seems difficult to acquiesce in the 
opinion expressed by Lord Elienborough, that the doctrine 
sought to be established by the defendant << was contrary to the 
*^ umfonn current of legal authoiities.'* The true state of the 
question (as observed^ in one part of his Lordship's judgment) 
appears rather to be, that << no adjudged case has gone the 
<< length of establishing that buildings subservient to purposes 
*^ of agriculture, as distinguished from those of trade, have 
*< been removable by the tenant who built them during his 
<f term/' But admitting that no case is to be found among 
the more ancient authorities in favor of agricultural erections, 
it should be recollected that the mode of agriculture pursued 
in early times was extremely simple, and that the implements 
of husbandry were defective and of very little value : since, 
lor a period subsequent to that over which the year-books ex- 
tend, the English might rather be considered a pastoral than an 
agricultural nation, (a) 

But the rule laid down in the case of EUwes v. Maw appears 
liable to further objection, on account of the narrow grounds 
upon which it rests. It is universally allowed that the privilege, 
in respect of trade is not ^confined to trade according to the [ *58 ] 
strict meaning and construction of the^tatutes of bankruptcy. 
It is not a trading within these statutes to work a coal mine ;(() 
nor for an occupier of land to manufacture cider from his own 
frtut for sale.(c) Tet these and similar occupations are held 
to entitle a tenant to remove utensils and erections oi trade 
fixtures ; (d) and it would seem that many branches of husbandry 



(a) Vide S(ratt*8 Antiquities, Toi. ii. on the Husbandly of (he English. And 

seeFortescne de Landibas Legum Angliae, Ch. 29. (b) 2 Wils. 1S9. 7 

Eut, 447. Co. Bkt L. p. 60. See the late ttatnte, SG 4. c. 16. (c) Id. 

ib. And see 1 T. R. 38. per l^rd Manifield. {d) And tee as to a tenant's 

right to remove trees in a norsery-ground, 2 East, 91 . 7 Taunt 191. , and the 
cases collected in the enmiog sectioo. 
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hare a strong affinity to trade in this enlarged sense of the ex- 
pression ; for instance, the dealings of a farmer in stock, wool, 
and bark, &c., or the making of charcoal^ or the manufacturing 
of hoops, which, in some of the counties of England, is a con- 
siderable source of the projfits of a farm. In this view of the 
subject, the making of cheese on a farm, or the preparing of 
grain for market by means of a threshing-machine, may, with 
equal reason, be considered a manufacture or a species of trade, 
as the preparing of cider from the produce of an orchard an- 
nually renewing, {a) 

But the strongest objection to the distinction established in 
[ «59 ] this case is, that the principle on which ^trade fixtures are per- 
mitted to be removed, applies with equal reason to agricultural 
erections. The principle of the trade cases is, that it is for 
the benefit of the public to encourage tenants to make useful 
additions to their premises, and to avail themselves of modem 
improvements in arts and manufactures. Husbandry, accord- 
ing to the present practice, is become a scientific pursuit, and 
iQuch machinery is employed, which requires to be substantial- 
ly affixed to the premises : and it is obvious that the industry 
of the farmer will be more productive in proportion to the im- 
proved disposition of his buildings, and the faciUties he posses- 
ses for rearing and keeping stock, and storing and preparing 
his produce. If, therefore, the principle of the indulgence to 
tenants be deemed of beneficial tendency, as it affects the in- 
terests and protects the improvements of the manufacturer, the 



(a) Lord Ellenborough considers the cider'inill as aD accessary to a species 
of trade, lo the county of Worcester, where it seems the qaestion as to the 
cider-mill arose, there is upon most of the farms a mill for the purpose of mak- 
ing cider from the fruit growing in the orchards and fields of the farm. The 
cider is made by the tenants for the consumption of their families, and for the 
purpose of sale. In many instances the cider is sold directly from the mill, in 
the state of expressed juice, to persons who collect it from the different farii»» 
and afterwards manufacture it for market 
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distinction must be very refined upon which it is thought politic 
to deny the same advantages to the agricultural tenant. In- 
deed, Lord EUenborough seems to have felt the force of this 
objection ; and it is observable that, in one part of his judg- 
ment, he has rested his argument against agricultural tenants 
on a more technical ground ; for he says that machinery and 
erections may be removed when they are accessary to trade, . 
because tradeisamatter of a persona/ nature, and not real or 
local. But as this principle obviously embraces many claims 
which have no reference to trade, it at least makes the case of 
the agricultural tenant one of greater hardship, than if the less 
comprehensive rule of confining the exception strictly to trad- 
ing fixtures were insisted upon. 

*In the observations that have here been made upon the [ *60 ] 
case of Elvfea v. Mawy it is not intended to intimate any 
doubt respectiog the validity of the decision as an existing 
authority ef law. But it was thought of importance to draw 
the reader's attention to the grounds of the determination ; 
because it will assist him in the practical application of the 
rule established by this case, and will be of material use in 
the discussion of questions relating to the class of fixtures 
treated of in the ensuing section. 
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♦SECTION in. 

Of the Right of a Tenant to remove Fixtures set tip Jor the 
Purpose of Trade combined with other Objects, 

It was an observation made by Lord Ellenborougfa, in the 
case of Elwes v. Maw, that the exception which prevailed in 
favor of buildings erected for the purpose of trade, establishes 
the existence of the general rule with respect to erections 
made for any other object. He, however, recognizes the va- 
lidity of several decisions, in which instruments or utensils 
that have been set up in relation to trade in part, and in some 
measure for a purpose unconnected with trade, have been held 
removable. 

The decisions alluded to, are those of Lord Hardwicke re* 
specting the fire-en^nes in collieries ;(a) and the case before 
Ch. B. Comyns, respecting the cider-mill. (6) In the work- 
ing of a coUiery, the enjoyment of ihe profits oj land is ma- 
teriaUy concerned ; nevertheless. Lord Hardwicke considered 
that the getting and vending the coals so far pkrtook of the 
nature of a trade, that the engines employed in the cdlleries 
might be deemed trading erections. The case of the cider* 
mill appears to rest on the same principle. For it was said, 
that although the mill was put up in part for the enjoyment of 
the real estate, yet as the making of cider was a species of 
trade, the mill might be considered to fall within the general 
exception in favor of trade fixtures.(l) 

(a) Uwtonv. Lawtoo, 3 Atk. 13. Dadlejrv. Warde, Amb. 118-^^ {b) 3 

Atk. 14. 

(1) Whether (he cider-mill were let into the pfoond or not, is immaterial, 
Holmes v, Tremper, 20 Johoi , Bep. 29. poflt p 138. 
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♦These decisions, therefore, io conjunction with the case of ''•»J«^,^^" 

•^ trade and the 

Lawton v. <Saimon,(a) in which the same principle seems to profits of land 

have been recognized between Umdk^d and tewnty point out 

a class of trade fixtures of a peculiar description. They are 

what Lord Hardwicke calls mixed cases, between enjoying 

the profits of land, and carrying on a species of trade ;(() and 

in this respect they are distinguishable from those fixtures that 

are subservient to trades which have no relation to the profits 

of the demised land. 



It appears necessary to consider these fixtures as a separate 
class, chiefly on account of the destinction taken in the case of 
Elwea V. Maw, as explained in the preceding section. For 
in deciding whether such erections are removable or not, it is 
essential, with reference to the doctrine laid down in that case, 
to inquire into the proportion in which the profits ol land are 
combined with the object of trade, (c) 

Questions between landlord and tenant, respecting the in what caiet 

. 1 . /• i* I f 1 ... . . .« , 1 such fixturefl arr 

nght to fixtures of this description, must pnncipally be de- removable, 
termined by the authority of the above mentioned case ad- 
judged by Ch. B. Comyns, and by the rules which Lord Hard- 
wicke has laid down in Lawion v. Lawton and Lord Du^Uey 
T. Lord fVarde,{d) And it maybe observed in general, that 
whenever the consideration of trade prevails to the same ex- 
tent as *it appears to have done in these cases, an erection [ «63 ] 
nay be treated as lawfully removable by a tenant. 



(a) 1 H. Blac. 260. iu notis. (6) Lawton v. Lawton. 3 Atk. 16. 

(e) Where the subject-matter of the tenant's occupation is not obtained from 
the demised land, but is brought from a distance* in order to be worked up for 
market, die case is not considered as referable to the present section. Such 
was the instance of the lime burner in Thresher v* E. London Waterworks 
Companj, 3 Bar. 4 Cret. 608. (d) See the explanation given of these 

cases bjLord £Uenboroughy in 3 Eaibt, 65. With which compare the judg- 
ts, as cited in Ch. IIL s. 1. post. 
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And it seems that it wiH seldom be safe to deviate from the 
strict analogy of these cases. For in Lawton v. Selmony (a) 
it was ruledf that tiie connection of the salt-pans with the realty 
was too strong to allow them to come within (he exception in 
favor of trade. And jet it would be impossible to say that in 
ttiis case trade was not, in some degree, concerned in the em- 
ployment of the salt-pans ; and that the getting and preparing 
the salt for market did not partake of the nature of a manufac- 
ture. It should, however, be observed, that Lawton v. Salmon 
was a case between heir and executor ; and it was said by 
Lord Mansfield, that it would have borne a different interpre- 
tation as between landlord and tenant. But upon what ground 
this distinction can be supported does not satisfactorily ap- 
pear. (6) 

It may be useful in this place to point out in what manner 
the principles of the foregoing cases may be found applicable 
to questions in practice. 

ExamplM of fix- Many examples might be suggested of fixtures similar to 
Mtare.^ ' "*'^^ those already referred to, in which the enjoyments Of the pro- 
fits of land may be combined with trade. As, for instance, 
where machines and erections are made and used by a tenant 
for procuring or preparing minerals, lime, alum, pottery, and 
[ *64 ] l>^cl^ earth, &c* In like manner mixed cases might "^occur 
wherein agricutture is combined with a species of trade. For 
a tenant might cultivate land, and raise grain for the purpose 
of converting it into malt in his own kilns for sale; or he 
might grow corn and grind it into flour for sale in his occupa- 
tion as a miller. Another tenant, following the trade of a 



(a) 1 H. Bl. 260. in notis, supra, p. 31 . And see Lord Ellenboroogh's ob- 
servations CO thii Qase, in Elwes v. Maw, 3 East, 54. ante, p. 51. (6) A"* 
to this distinction, see ante, p 55. 
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batcher, might erect a beast-house and a fold-yard(a) for the 
use of cattle which he grazes upon the premises, or fattens on 
the produce of the ]and demised. So a distiller might grow 
his own grain ; a weaver of linen his own flax. These and 
the like instances, might give rise to many questions between 
landlord and tenant, which would involve the points above 
considered. (6) 

Another description of cases might be suggested, differing Fixtures used 
in some respects from the preceding. And that is, where a Sade.'^'' ^ ^^ 
macbme or utensil is employed sometimes for the purpose of 
trade, and ai other times for a purpose wholly unconnected 
with trade ; and where it may be uncertain whether the object 
of the erection is the trade, to which a right of removal attaches, 
or the other employment, to which such a right does not at- 
tach. There is no express decision affecting cases of this 
description ; but it is conceived that the question, whether an 
article would be removable under these circumstances, will 
mainly depend on the fact, to which of the two purposes the 
erection in dispute is mere iisually appropriated. (1) 

In all questions relating to the several kinds of ^fixtures [ ^65 ] 
here described^ it will be very important to consider what has 
been the primary object of the erection in dispute ; and whe- 
ther in making it the intention of trade predominated over the 
other purpose with which it is combined. With this view, it 
may frequently be found useful to consult the decisions which 
occur in questions of bankruptcy ; where the fact to be deter- 



(0) In Elwes v. Maw th^se erections were held not removable when put up 
exclusivelj for agriculture. ■ (6) See some further examples in illustration 
«f this Sflbject, ante, p. 56. 

(1) See Van Ness v, Pacard, 2 Peters' Rep. 137, cited ante, p, 29, as iliustrat- 
ing this subject. 

8 
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mined is, whether the dealing of a person is in the way of 
merchandize, which is to be deemed his principle occupation ; 
or is merely incidental to a pursuit not within the scope of the 
bankrupt laws, (a) 

Gard€?en ° '"^ ^* '**"' ^^^^ thought expedient to reserve for a separate con- 
Their ric^htf. sideration the claims of tenants of nursery or garden^groundi ; 

a class of persons whose rights seem to depend on theprinci* 

pies discussed in the present section. 

RerooT»1 of treei, It appears that gardeners and nurserymen are entitled to sell 
and remove treesy shrubsy and the other produce of their 
grounds, planted by them with an express view to sale.(6) 

Strawberry beds. It was held, however at Nisi Prius, under Lord Ellenbo- 
rough's direction, that a tenant of garden-ground could not 
plough up siratoberry'heds in full bearing at the conclusion of 
his term, although he had purchased them of a preceding ten- 
ant, and although it was proved to be the general practice to 
[ *66 ] appraise and pay for these plants as between outgoing *and 
incoming tenants, (c) In this case, however, it was consider- 
ed, that the ploughing up pf the plants was an injury malicious- 
ly done to the reversion, because the plants were not removed 
by the tenant for sale in his ordinary occupation, but were de- 
stroyed without any reasonable object 

If a mere private individual, or a person who occupies land 
as a farmer, and does not profess to be a nurseryman or gar- 
dener, raises young fruit-trees on the demised land, for the 
purpose of planting in his gardens or orchards, he is not, it 



(a) Vide Mont. Bank. L. p. 16. et aeq. (2d ed ) (fr) 2 East, 91. 7 Tannf. 

191. And see per Heath J. io Wy ndbam v. Waj« 4 Taunt. S16. (e) We- 

«iierell v. HoweHs, 1 Campb. N. P. C. 337. 
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seems, entitled to sell or remove them at the end of his 
term, (a) 

With respect to the right of nurserymen and gardeners to re- Hot-hootet, 
move hot'hauaea^ green-kouaes^ and other similar erections put 
up at their own expence, it was expressly said by Lord Ken- 
yon, in the case of Pennon v. JRo6arf,(6) that they might take 
away such things at the end of their term. But Lord Kenyon's 
opinion upon this subject was subsequently disapproved of by 
Lord Ellenborough.(<;) And there is no reported case in 
which the question has been expressly decided. ((2) 



(a) Per Heath J. in Wyndham v. Way. 4 Taunt. 316. That it is waste in 

a teoant to destroy fruit-trees, sea Com. Dig. Waste, D. 3 (*) 2 East, 91. 

(e) Elwes v. Maw., 3 East, 56. And see the observations of Dallas Ch. J. in 
Bnckland t. Butterfield, 2 Brod. 4- Bing. 58. In this latter case, as reported in 
4 B. Moore, 440, a MS. case is cited by Blosset Serj., in which it is said to 
hare been determined, that glasses and frames resting on brick-work in a nur* 
sery-ground were not removable. See whM is suggested on this subject by Mr. 
Jast. Lawrence, in Elwes v. Maw, 3 East, 45, in notis. (rf) There seems 

to be no reason why hot-honses should not be removed as well as trees in a nur- 
serygroond ; at least on the principle of trade. 
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♦SECTION. IV. 

Of the Right of a Tenant to remove J^ixturesput up far OriMk 
ment air Convenience. 

Piiturea for orna There is another class of fixtures mentioned in several of 

able.' ' '^ ^^ ^^ decisions, of a very different description from those treated 

of in the preceding sections. They consist of things which a 

tenant has affixed to the demised premises for the purpose of 

ornament or convenience. 

Ancient aathori- In some of the earliest cases it was said, that a lessee might 
take away tables dormant jjumaces^ and the like ;(a) and from 
the manner in which these instances are mentioned by the 
courts, it may be inferred that they were not meant to denote 
trade erections, but were put as mere general examples of 
fixtures. It has been seen on a formefoccasion, that this re- 
mark applies equally to the passage in the year-book 21 Hen. 
7. c* 26. There is however, much obsciuity in the early deci- 
sions ; and the distinctions upon which many of them proceed 
would not be deemed tenable at the present day. 

Lord Coke, in treating of the liability of the tenant on ac- 

[*68] count of waste, lays down the rule in favor *of the reversioner 

in unqualified terms. He says, '' If glass windows (though 

'< glazed by Uie tenant himself,) be broken down or carried 

'< away, it is waste ; for the glass is part of the house. And 



(a) Vide 8 Hen. 7. 12 20 Hen. 7. 18. 21 Hen. 7. 26. Br. Ab. Chattels, 
p1.>7. Id. Waate, pi. 104 See aUo Day o. AostiD, Owen, 70. Cro. Elii. 374. 
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<' so it is of waiDflcot, benches, doors, windows, furnaces, 
'< and the like, annexed or affixed to the house, either by him 
<< in reversion, or the tenant."(a) And the remarks at the end 
of HeHakendm^B case, are to the same effect. (^) 

When, at a subsequent period, Lord Holt declared his opi- 
nion in Poolers case,(c) that a tenant was allowed to take away 
erections put up in relation to trade, he expressly denied his 
right to remove annexations made for other purposes. For 
he said, that there was a difference between what the soap- 
boiler did to carry on his trade, and what he did to complete 
his Aot»e, as hearth and chimney-pieces, which he held not re* 
movable. 

And yet there had been a decision in Chancery almost im- Modem aoth*- 
mediately before Lord Holt expressed this opinion, in which 
the strictness of the old rule was departed from, in a case in 
which the consideration of trade was not involved, and under 
circumstances where the rule is supposed to be even more 
rigid than between landlord and tenant. For in the case of 
Squier v. M<iyery{d) it was held, that ^fumacey though fixed to 
the freehold, and purchased with the *house, and also hangings [♦69] 
nailed to the walls, should be accounted as personalty, and 
should go to the executor of the deceased owuer of an estate 
as against the heu:. Contrary, as the report says, to Herla" 
henden^a case, 4 Co. « q^U ddt n'est ley quoad pramissa.*^ 

This case was indeed decided between the executor and the Famaces re^ 
heir of the deceased owner of the inheritance. But it may, 



(/») Ca Lit 53, a. (*) 4 Co. 64. And see Swinb. oo Willi, pt. 3 1. 

6., aad pt. 6. a, 7, Noy'a Maxinn. 167. (9th ed.) Vin. Abr. Waste, E. Com. 

Dig. Watte, D. 2. See also 10 Hen. 7, pi. 2. (c) 1 Salk. 368, (d) 2 

Freem. 249. Thii case seems to have escaped notice in the diKUSsions relating 
to fixtures. 
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nevertheless, be regarded ais an authority in favor of a tenant. 
Because, according to the rule laid down in a former part of 
this chapter,(a) it seems to be established, that a tenant would 
be entitled to at least the same privilege against his landlord, 
that an exiecutor enjoys against the heir. Agreeably, therefore, 
to the decision in Squier v. Mayer^ the Jumace and hangings 
are matters which a tenant may remove, if he himself affixed 
them to the demised premises. 

HtDgingB. In another case in Chancery, (6) which occurred shortly after 

Pier-glaMM. PooU^B case, the right of a tenant to take away articles in no 
fflMMsTAc. ^'^y <^onnected with trade, was expressly recognized by the 
court. A bill was filed for the specific performance of certain 
articles of agreement against the defendant, who was the 
executor of the covenantor, and devisee in trust of a messuage. 
Hie testator had covenanted to grant to the plaintiff all the 
pictures upon the staircase, over the doors and chimney-pieces, 
and M things jixtd to the freehold of the messuage. After the 
[ *70 ] testator's ^death, the defendant took away the pictures upon 
the stair-case, &c., and likewise the pier-glasses^ hangings, 
and chimney-glasses. And it was aUeged for the plaintiff, that 
all these were as wainscot, and fixed to the freehold, bemg 
fastened thereto with nails and screws, and no wainscot under 
them ; and as they would have gone to the heir and not to the 
executor, so a fortiori would they go to the plaintiff, and espe- 
cially the covenant being to grant to plaintiff, all things fixed to 
the fireehold. The case of Cave v. Cave^ 2 Yem. 508. was cited 
in support of this doctrine. But the Lord Keeper, as to all but 
the pictures over the doors, &c. was of a different opinion ; 
saying, " that hangings and looking-glasses were only matters 
^' of ornament and furniture ; and not to be laken as part of the 
'< house or fireehold ; but removable hy the lessee of the house,^^ 



(a) Sm afil»,p. 34 (fr) Sick v. Rsbow, 1. P. Wml. 94. Hil. T. 1706. 
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After an interval of some years, a case was adjudged at Tapestry, 
common law, where m trover by an executor against tbe neur, ohimnies. 
the Chief Justice (Lee) held that hangings^ tapestry j and iron 
backs to chimneys^ belonged to the executor and not to the heir, 
(a) And, as in the beforermentioned case of Squier v. Mayer, 
so in this, the inference from the determination is, that articles 
of this nature would be removable by a tenant against his land- 
lord. 



The opinions of the judges in several modem decisions ar^ 
in conformity with the foregoing cases. Lord Hardwicke, in 
one part of his judgment in Lawton v. Laiotonj{b) observes, 
" what would have been held to be waste inHenry the Seventh's [ *^^ ] 
'< time, as removing wainscot fixed only by screws, and marble 
** chimney-pieces is now allowed to be done." And in ex p^e 
Q!uincey,{c) he says, ^< during the term a tenant may take 
^* away chimney-pteces, and even wainscot^* — '< Several sorts of Wamsoot. 
" things are often fixed to the freehold, and yet may be taken neT-pieoei. 
^« away, as beds Jastened to the ceiling with ropes ;{d) nay, F"^ l'*^'* 
*' frequently nailed, and yet, no doubt but they may be remov- 
" ed;" Indeed, Lord Hardwicke seems to have been of 
opinion, that the exceptions engrafted upon tbe old rule of law, 
obtained not merely in respect pf trade fixtures, but in respect 
of erections made for the general improvemeiU of the estate. 

In Lawton v. 8aknonj[e) Lord Mansfield said, "Many 
'< things may now be taken away, which could not be formerly,. 
^^ such as erections for carrying on any trade, marble chimney^ 
^* pieces and the likej when put up by the tenant." And Lord 
EUenborough, in SSwes v. Maw,{p cites several of the above 



(a) Hamsy v, Harvey, tr. 1141. -(6) 3 Atk. 15. -(c) 1 Atk. 447. 

So in Dudley 9. Warde, Arab. 113. {d) As to these, see 20 Heo, 7. 13 

Keilw. 88. Noy*s Max. 167. (9tb ed.) (•) 1 H. Bt. 260, in ootis.- ^ 

C/'jSEast.SS. 
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authorities ; and coosidere that they have established a distinct 
class of cases, in extension of the privilege before enjoyed by 
the tenant in respect of trade fixtures. He says, **The 
'' indulgence in favor of the tenant for years during the tenuy 
'< has been since carried still further ; and he has been allowed 
^' to carry away any matters of ornament, as ornamental marble 
[ *72 ] ^^ chimney-pieces^ pier-gUuseSf *fca»gtng-», wainscot fixed only 
<< by screwSf and the like." 



To these authorities may be added the opinion of Ch. J. 
Gibbs, in Lee v. Riadon, who (a) mentions <^ wamecoU screwed, 
<< te the waliy certain grates^ and the like^^^ as fixtures which a 
tenant may sever during his term* 

Grates, ifc. But there is a modem case which deserves more particular 

notice ; and which it will be proper to state at length, since it 
recognizes and explains the princif^e upon which the foregoing 
decisions depend. 



Pineries. 
Conserratoriei. 



It is the case of BuehUmA v« Buiterfieldi in the Common 
Pleas, (fr) It was an action on the case, in the nature of 
waste, by tenant for life, aged 70, against the assignees of her 
lessee from year to year, who had become bankrupt. The 
bankrupt was the son of the plaintiff, and had also a remainder 
for life in the premises after her death. At Buckingham Lent 
assizes, 1820, before Graham B., the case proved was, that the 
.defendants had taken away from the premises let to the bankrupt, 
a conservatory and a pinery. The conservatory, which had been 
purchased by the bankrupt, and brought from a distance, was 
by him erected on a brick foundation fifteen inches deep : upon 
that was bedded a sill, over which was frame-work covered with 



(a) 7 Taant. 191. And see Bui. N. P. 35. 2 Saand. 259. n. 11. Harg. Co. 
Lit. 53. a. n. 346. That stoves and gyrates fixed into the chimney places with 
bri!:kwork niay be removed, see per Bajlejr J , in R. v. Inhab. St. Dostan, 4 
Bar.^ Cres. 686. — ;6) 2 Bred. & Diog. 54. S. 4 B. Moore. 440. 
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slate; the frame-work was eight or nine feet high at the 
end,* and about two in front. This consenratory was attached [ *73 ] 
to the dwelling-house by eight cantilivers let nine inches into 
the wall, which cantilivers supported the raflers of the conser- 
vatory. Resting on the cantilivers was. a balcony with iron 
rails. The conservatory was constructed with sliding glasses, 
paved with Portland stone, and connected with the parlour 
chimney by a flue. Two windows were opened from the 
dwelling-house into the conservatory, one out of the dining- 
room, another out of the library. A folding-door was also 
opened into the balcony ; so that when the conservatory was 
pulled down, that side of the house to which it had been 
attached became exposed to the weather. Surveyors who 
were called, stated that the house was worth 50/. a year less 
after the conservatory and pinery had been removed. The 
learned Judge having stated his opinion, that the plaintiff ought 
to recover at least for the pinery, and probably for the con- 
servatory, the jury estimating the plaintiff's life at six years^ 
purchase, gave a verdict for her, SOOL damages. 

A rule nisi had been obtained for a new trial, on the ground 
that the conservatory, though affixed to the freehold, was a 
matter of ornament, not beneficial to the premises, but lawfully 
removable by the tenant ; and that at all events the damages 
were excessive. 

After argument, the court took time to consider; and the 
judgment was delivered by Dallas Ch. J. : << This was an 
*^ action on the case, tried before Graham B. at the laMt 
** Aylesbury assizes. The question in the cause, as far as 
** relates to the motion *now before us, was, whether a con- r #74 1 

servatory affixed to the house, in the manner specified in the 
'^ report, was so affixed as to be an annexation to the freehold 
'< and to make the removal of it waste ? In Elwes v. Maw 
<< will be found at length all that can relate to thifi case^ and to 
'' all cases of a similar description. — It is not necessary to go 

9 



(( 
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''into the distinctions there pointed out, as thej relate to 
'< different classes of persons, or to the subject matter itself of 
'< the inquiry. Nothing will, here, depend on the relation in 
'' which the parties stood to each other, or the distinction 
'< between trade and agriculture ; for this is merely the case of 
<' an ornamental building constructed by the party for his 
'' pleasure, and the question of annexation arisels on the facts 
'' reported to us ; and I say tfie facts reported, because every 
*' case of this sort must depend on its special and peculiar 
' '' circumstances. On the one hand, it is clear, that many 
'' things of an ornamental nature may be in a degree ajfixed, 
'' and yet, during the term may be removed ; and on the other 
'' hand, it is equally clear, that there may be that sort of fixing 
'' or annexation, which, though the building or thing annexed, 
''may have been merely for ornament, will yet make the 
" removal of it waste. The general rule is, that where a lessee 
" having annexed a personal chattel to the freehold during his 
" term, afterwards takes it away, it is waste. — ^In the progress 
"of time this rule has been relaxed, and many exceptions 
" have been grafled upon it. One has been in favor of matters 
" of ornament, as ornamental chimney-pieces, pier-glasses, 
" hangings, wainscot fixed only by screws, and the like. Of 
r *76 ] " *^^ these it is to be observed, that they are eiceptions only, 
"and therefore though to be fairly considered, not to be 
" extended ; and with respect to one subject in particular! 
" iiamely, wainscots. Lord Hardwicke treats it as a very strong 
" case. — Passing over all that relates to trade and agriculture, 
" as not connecting with the present subject^ it will be only 
*• accessary to advert, as bearing upon it, to the doctrine of 
" Lord Kenyon in 2 East, 88., referred to at the bar. The 
" case itself was that of a building for the purpose of trade ; 
" and standing, therefore, upon a different ground from the 
" present : but it has been cited for the diclum of Lord Kenyon, 
" which seems to treat green-houses and hot-houses erected by 
" great gardeners and nurserymen, as not to be considered as 
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*^ annexed to the freehold. Even if the law were so, which it 
^^is not aecessary to examine, istill, for obvious reasons, 
*^8uch a case would not be similar to the present; but in 
** EhoeB V. Mawy speaking of this dictum^ Lord EUenborough 
<^ say^y there exists no decided case, and, I believe, no recog- 
*^ nised opinion or practice, on either side of WB^tmimter Hall 
^< to warrant such an extension. — Allowing, then, that matters 
" of cnament may or may *not be removable j and that 
** whetht^r they are so or not, must depend on the particular 
"case, we are of opinion that no case has extended the right ' 
" to remove nearly so far as it would be extended if such right 
" were to be established in the present instance under the facts 
'^of the report, to which it will he sufficient to refer; and, 
^< therefore, we agree with th^iearned Judge in thinking, that 
" the building in question *must be considered as annexed to 
'' the freehold, and the removal of it consequently waste*" 



[*76] 



The above case of Bw^kland v. Butterfidd may be regarded 
as the leading decision in respect of the class of fixtures 
treated of in this section. But. to complete the series of cases 
upon the subject, it may be proper to refer to two other deci- 
sions, in which the right of removing articles of this description 
has been incidentally noticed. 

In the Nisi Prius case of Penry v. Brown, (a) a lessee had Veraodat. 
erected a veranda upon the premises demised to him, the lower 
part of which was attached to posts fixed in the ground. It 
was held by Abbot Ch. J., that he could not remove any part 
of it. The ground, however, of the decision in this case was, 
that the building came within the terms of a particular covenant 
in the tenant's lease. 



<a) 2 Stark. N. P. C. 405. 
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Sjow. ^'|>PP«ri- Lastly, in the recent case of Cohgrwe v. Dias jSon*ot,(a) 
the Lord Ch. J. thought, at Nisi Prius, (and the Court of K. 
B. agreed aflerwmrds in this opinion,) thai atotoeSf cooling- 
coppers J mash'tubs, wa/er-<ti6«, and blinds, were removable as 
between landlord and tenant Nothing was said as to the mode 
of annexation of the articles ; but it must be presumed, from 
the nature of the dispute, that they were in some Mray affixed to 
the freehold. 

On examining the decisions that have here been ^collected, 
[* 77 ] the reader will not fail to observe the prominent manner in 
which the circumstance of the erection being put up for the 
purpose of ornament, is made to stand in most of them. In 
Beck V. Rebow it is said, that hangings and looking-glasses are 
removable because only matters of ornament and fumiture.{b) 
Lord Hardwicke and Lord Mansfield, both speak of marble 
chimney-pieces being removable. Lord £Uenborough still 
more pointedly says, that the tenant is allowed to remove 
matters of ornament^ as ornamental marble chimney-pieces, 
pier-glasses, &c. And Ch. J. Dallas makes use of the same 
expressions, and states, that the exception has been in favor of 
matters of ornament, as ornamental marble chimney-pieces, 
pier-glasses, and the like. 

Principle of the From the authorities, therefore, considered in this view, a 

relaxation. 

(a) 1 Bai & Cres 77. So, that a cupboard standing on the ground, and sup- 
ported by hold fasts, is removable, see per Bay ley J. in R. v, f iibab. St. Donstan, 
4 Bar. & Cres. C86. And see as to set pots, ovens, and rangces, in Winn v. In- 
gleby, 5 Bar. 4r Aid. 625. See also the view taken by the court of coffee-millst 
and iron malt-mills put up by a tenant in R. v. Inhab. of Londoothorpe, 6 T. R. 
379. And for other instances, see post, eb. 4. s. 2. b) Ai to the hang- 

ings, these are esteemed by Swinburne as mere chattels ; for they are men- 
tioned by him as being comprehended under the term household stuff, and pas- 
sing under a general legacy of household stuff. Treat on Wills, pt. 7 s. 10. p. 
945. Speaking of wainscot being parcel of the house, as between executor and 
heir, he notes in the margin. '* Quamvis Jure civili^ qvuz omaius gratia magis 
<* qwanptrjiciendi domwn ponufUvr, €ediumpartes non iunij" Pt. 6. s. 7. p. 759. 
See also Godolp. Orph. Leg. pt. 3. ch. 14. p. ItS. 
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rule has been deduced, that a tenant is entitled to take away 
certain things which he has at his own expense affixed to ihe 
demised premises for the purpose of ornament and furniture. 
And the principle on which this rule is founded appears to be, 
that as annexations of this nature must generally be designed 
for temporary purposes only, it would greatly incommode ten- 
ants in the enjoyment of their estates, if, by every slight at* 
tachment to the freehold, the property should immediately be 
changed, and pass over to the reversioner. Hence it is ob- 
vious *that the tenant's right of removal in respect of this [ *78 ] 
class of annexations depends upon very different reasons from 
those which prevail in the case of fixtures put up for trade and 
manufactures. 

But on recurring to the facts of the cases that have been Fiztaras not 
cited, it appears that some of the articles held to be remova- td! 
ble by a tenant, are not matters of mere ornament and decor- 
ation. They consist rather of instruments and utensils fixed 
up for the purposes of general utUity or common domestic con- 
venience. It is notorious also in practice, that a great variety 
of articles are considered to belong to the tenant which can* 
not be said to have been put up with a view to ornament ; 
neither are they in any manner connected with trade. Al- 
though,, therefore, articles of this description are not strictly 
referable to the head of ornamental fixtures, yet it seems to 
be generally understood that they fall within the same principle, 
and may lawfully be removed by the tenant at the end of his 
term. Perhaps in these cases, the pereonai nature of the pro- 
perty is the principal ground upon which it is protected. For 
it is observable, that the species of annexations described in 
the decisions, are utensils and machid^es which are perfect 
chattels in themselves, and which apparently serve as substi- 
tutes for mere movable furniture. 

Having thus considered the eeneral doctrine as to the re- Extent of the ten- 

, ^ ^ ^ . . wife right of re- 

moval of fixtures put up for ornament or convenience, it moral. 
now remains to inquire how far the exception may be ex- 
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tended ; and to examine whether the tenant is sabject to any 
greater restriction in the exercise of this privilege of removal 
r *79 1 than *he id in respect of the class of fixtures which have 
been treated of in the preceding sections. 

Right of removal, On referring to the cases with a view to this inquiry, it will 
be found, that although an article is such, that its object alone 
considered, it would fall within the description of things that 
are removable as matters of ornament or convenienc>3, there 
may, notwithstanding, be certain particulars connected with 
its erection, which will entirely prevent the exercise of the 
tenant's right For in the class of fixtures described in this 
section, the operation of a principle is found, which, in tha 
trade cases, is hardly adverted to in any of the judicial decisions* 
And this relates to the mode of annexation of the article. 

Mode of annexa* In one of Lord Hardwicke's decisions, the right of re- 
moving the wainscot is stated with a qualification of its being 
fixed only with screws. In a subsequent case. Lord Hard- 
wicke states its removability without this qualification, but 
he says it is a very strong case. In Elwes v. Mawj Lord El- 
lenborough, alluding to the same article, again introduces the 
mention of the screws ; and this is repeated by Gibbs. Ch. J., 
in Lee v. Risdon ; and again in the judgment of the court in 
[ *80 ] Buckland v. Butterfield.(a) In the *last-mentioned case, 

(a) And see Nojr*g Mai. p. IC7. (9(b-ed.) It must be admitted, that the re- 
moval of wainscot it a very strong case ; that is, if the dictum ot Lord Hard- 
wicke is to be understood as referring io the ordinary wainscot of a house as novr 
erected. Wainscot is one of the things which Lord Coke expressly points out 
as not removable by a tenant r and in Cro. Eliz. (374) Anderson C. J. lays down 
the same rule. In the earlier cases it was said, that a lessee could not take 
down partitions that he hau fixed to the freehold, 10 H. 7. 2 Moore, 178. Lord 
Hardwicke does not state upon what authority he founded his opinion in respect 
\ of this article, but there probably may have been a decision on the subject 

which has not been reported. It would be important to know the time when 
such a decision took place; as might be the meais of ascertaining the particular 
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Ch J. Dallas says, *< there may be that sort of fixing or an- 
nexation which though the building or thing annexed may 
have been solely for ornament, will yet make the removal of 
it waste :" and upon this ground it was determined, that the 
conservatory (the construction of which has been particularly 
described in a former page) could not be taken away. 

The instance put of chimney-pieces is scarcely less strong 
than that of wainscoat. Lord Hardwicke first introduced the 
mention of them^ but he does not state under what circum* 
stances their removal would be justifiable. And although 
his opinion in respect of this arti<^le has been followed ift most 
of the judgments, (a) ^yet it may be presumed that the con- [ *81 ] 
struction and method of annexation to the house could not 
have been altogether disregarded ; else, as a general authority, 
it would seem to carry the tenant's rights very far indeed. (6) 



clescriptioD of wainscot which was held removable, by enqairing into the state of 
refinement in domestic economy at that particular period. For if it was onlj 
that kind ot covering for walls described in Beck o. Rebow. and other cases, 
which consisted of pictures or tapestry, put up with hooks or screws in lieu of* 
wainscot (as was the practice in former times,) it is obvious that it would be no 
anthority for the removal of the wainscot of a modern house. This was no 
dottbt the kind of erection referred to by Dodderidge J. in Roll Rep. 216; where 
lie saySy that wainscot may as well be removed as arras hangings. In all ques- 
tions of this sort, it is particularly necessary to consider the decisions with refer- 
tnca to the degree of improvement in modem manners, as compared with those 
of earlier times. In Henry the 7th*s time, it was said that glass should not be 
considered to belong to the heir as parcel of the house, because it was not neces- 
sary to the house, which was perfect without it. So in Cook's case, (24 Cliz.) the 
court took a difference between removing outer-doors and inner-doors ; saying, 
that the latter might be removable, as being less necessary to the bouse. If on 
anj future occasion a question should arise as to the right of taking down 
wainscot, it Is highly probable that the court would not be disposed to favor a re- 
moval, which would so materially injure and disfigure the dwelling-house, and 
at the same time produce so little benefit to the tenant. 

(a) See also Bui. N. P. 34. 2 Sand. 259. n. 11. Harg. Co. Lit, 63. a 

(6) It may be questioned Whether an unqualified right to take down cbimney- 
piecet would be lanctloned by the courts in the present day. Lord Holt se- 
lects the particular instances of hearths and chimney-pieces, t9 denote the kind 
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Unfortunately there is a great absence of direct authority 
for ascertaining the degree of anneication short of that which 
took place in the conservatory case, and more intimate than a 
connection with screws or nails, bj which the tenant's 
privilege may be defeated. The determination, therefore, of 
intermediate cased must, in the present state of the law, be 
subject to considerable uncertainty. 

Permanent ua- -^^^' beside the mode of annexation, it may sometimes be 
tare of the erac- proper to attend to another consideration, which Mr. Baron 
Graham seems to have regarded as a proper ground of decision 
in respect of ornamental fixtures. In the above mentioned 
case of Buckland v. BuiterfieUt, Mr. Baron Graham was of 
opinion at Nisi Prius, that the pinery was not removable 
because it might be deemed a pemumerU improvement (a) 
[ *82 1 *And this opinion is conformable to that expressed by Lord 
Kenyon in a previous case. (6) His Lordship is reported to 
have said, <' If a tenant will build upon premises demised to 
^* him a substantial addition to the house, or add to its magnifi- 
<< cence, he must leave his additions at the expiration of his 
" term for the benefit of his landlord."(c) 

Injury to the pre- Lastly, it is proper to notice one additional topic, which has 
been mentioned by Lord Mansfield as the ground for the 



of additions which a tenant cannot remove. Poo1e*8 case, 1 Salk. 368. The 
right of taking away such Articles, on the ground not unfrequently urged of their 
great value, and the espence incurred by the tenant in erecting them, cannot be 
supported upon any authority. That under the general rule of law a tenant 
is liable in waste, if he pulls down the shelves, closets, presses, wardrobes, 
dressers, ^-c. belonging to the house, see 2 Buls. 113. Cro. Jac. 329. 1 Salk. 
368. 2 Bl. Rep. 1111. 2 Yes. & Bea. 349. So as to the locks and keys of a 
bouse, 2 Buls. 113. Cro. Jac. 329. 2 V«s. & Bea. 349. 11 Co. 50. 

(a) The pinery is stated in ihe report of the case, in 4 B. Moore, 440, to 

have been erected in the garden, on a brick wall, four feet high. (6) 3 

Esp. N, P. C. Dean v, AUalley. (c) If a lessee erects a new houso where 

Dooe was before, if he abate it, an action of waste lies against him. Hob. 234. 
Lord Darcy v. Asquitb. And see Vin. Ab. Waste, E. SO. 1 Bolst. 50. 
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removal of ornamental fixtures : viz. tbat the premises are left 

in the same state m which the tenant finds them, and that there is 

no injury to the landlord, (a) This principle does not appear to 

have been adverted to in the other flaodern decisions ; althou^ 

in the old cases, where it was agreed that a lessee might take 

away furnaces, &c. fixed to the floor and not to the walls of a 

house, the reason assigned was, that the house would not be 

impaired, and so, no waste. (6) Lord Mansfield, in making 

the remark alluded to, appears to apply it to trading as well as 

to ornamental erections. . But certainly in many of the trade 

cases, it would be impossible to *say that no injury would [ *83 ] 

accrue to the landlord by the removal of the fixture ; though 

perhaps it is true that there is no case hitherto decided in favor 

of the tenant, where it appeared as a fact that any considerable 

damage was occasioned to the fi'eehold. 

Indeed^ where an article is removable under the law of fix^* LiabiUtj of fea- 
tures, if it appears that the freehold will unavoidably be dama^ damage. 
ged by the severance of the property, such damage may more 
properly be regarded as the subject of compensation to the 
landlord by the tenant. And it appears to be generally under- 
stood m practice, although there is no direct decision to that 
effect, that as well where trading as where ornamental fixtures 
are taken down, the tenant is liable to repair any injury the 
premises may sustain by the act of removal. And, in like 
manner, it would seem, that where a fixture has been put up 
in substitution for an article which was attached to the premises 



(a) 1 H. Bl. 260, in notis. And see Lord Hardwicke*8 observations apoa tb» 
legal ma&im, that the principal ibing shall not be deatoyed by taking awajr 
the aceeisory. 3 \ik, 15. ■ (6) * No waste." Some trivial injury would 
BO doubt happen to the premises ; but this appears to have been disregarded : 
93, in waste, where tbe jury find a verdict for the plaintiff with insignificant 
damages, the defendant is entitled to have judgment entered op for himself. 2 
Bet. ft Pol. 86 IBiag. 382. 

10 
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at the time of the demise, the tenant on taking down his owa 
fixture, is bound to restore the former article, or to replace it 
by another erection of a similar description. 

Abteneeof in- It ig however, necessary to caution the reader, that it must 

jurj oot a coDcia* " 

sive ground for not be inferred that a tenant may take away an article merely 
because the premises will not be impaired by removing it. 
Neither is it in itself a ground for the removal of an erection, 
that the premises are capable of being re-instated in their 
[ ^84 ] original condition, (a) For it must be remembered, that 6y *the 
act of annexation to the freehold, the thing itself becomes a 
a part of the reversionary estate. And the law has regard to 
the reversioner's interest, not only as it existed at the time of 
the demise, but also in its improved state, and as increased in 
value by any additions made by the tenant. 

Rigbt of remov. The considerations that have been examined in the forego- 
ing matters of or- ^ ""^ 
nament, ^-c— ing pages, will suggest the caution necessary to be observed in 

General obwnrap . . ■ ,. . ^ , . . , . . , , . , 

tiona. the practical application of the principle which authorizes the 

removal of fixtures for ornament or convenience. From a 
review of these considerations, it is evident that the tenant's 
right in respect of this class of fixtures, depends in a peculiar 
manner, on the facts of each individual case. (6) The im- 
portant circumstances to be regarded in these cases, are, first, 
the imd^ ofannexcUion of an article, and the extent to which it 
is united with the premises. Secondly, its nature and con- 
struction; as whether it has been put up for a temportsry 
purpose, or by way of a permanent and whstantial improve- 



(a) In Elwes v. Maw it was atated as a fact in the case, that the premises 
were left in the same state as when the tenant entered upon ffum: yet this was 
not thought a ground for the removal of the erections. So the removal of jrooBg 
trees is not allowed, (except where they belong to a narseryman,) although 
the injury occasioned to th«- premises by digging them up might be immedi- 
ately repaired. (6) Vide per Dallas C. J. 2 Brod. 4r Bing. 5& And •€• 

a similar remark, 1 Brod. ft Bing. 510. 
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meat, (a) And thirdly, the effect its removal will have upon 
the freehold of the reversioner. And with reference to this 
latter circumstance, it may be laid down as a *rule applieable to [ *85 ] 
all cases, that if the removal of an article will occasion any 
considerable prejudice to the freehold, as by damaging the 
substance or fabric of the house, a tenant will not be entitled to 
take it away. Lastly, it should be observed that if there is any 
custom or prevailing usage, such as that of valuing to incoming 
tenants, &c. this may be considered, in the absence of deci- 
sion, as a safe and useful criterion in practice. (6) The 
privilege of the tenant m removing fixtures on the ground of 
ornament or convenience, must be regarded as one of a more 
limited nature than that in respect of trade fixtures. It is an 
indulgence which, according to the remark of C.J. Dallas, (c) 
is an exception only, and though to be fairly considered, is not 
to be extended. (c2) 



It is remarkable, in respect of the class of fixtures that have 
been the subject of Che above section, that although the right 
of the tenant to remove them is fully established, yet there is 
no reported case to be found in which, as between himself and 
the landlord, this right has been expressly determined in the 
tenant's favor. The privilege, although in derogation of an 
acknowledged principle of law, rests wholly upon the dicta of 
judges, and upon inferences derived from decisions between 
other parties. 



(a) In Backland v. Butterfield, it was argued bj coanieU that the tntention of 
thd party in patting ap ao erection oaght to be attended to, and that tbia might 
be coUected from the natore of his interest in the premises. See also as to th« 
Argument firom inteotioo, in Lawton v, Salmon, 1 H. Bl. 260. in notU.— <6) 
As the effect of custom in questions of fixtutes, see ante, sec. 1. p. 41., and post, 
tec. 6. (c) Bttckland v Butterfield, ubi supra (d) The reader wiU 

tea a sammary of the particular articles which maj be r<>moTed by a tenant 
on Iba ground of ornament and furniture, in the practical rules in the Appendix. 
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♦SECTION T. 

Of the Time when a Tenant may remove FixtureSy as affected 
by the J>rature and Duration of his Interest in the Premises* 

Having in the preceding sections pointed out the descriptioa 
of things which a tenant is entitled to remove as fixtures, the 
next object of inquiry is, as to the time of their removal^ with 
reference to ike continuance and termination of the tenancy. 

It has never been implied in any of the decisions, that the 
property which a tenant is permitted to take away, depends in 
any degree on the nature of his interest in the premises. On 
the contrary, it appears that whether the tenant is lessee for 
years, tenant from year to year, or tenant at will, and whether 
his term is uncertain or otherwi^, his right as to the descrip- 
tion of articles he is authorised to remove is, in every respect 
the same. But with regard to the time during which the tenant 
must exercise his privilege, a distinction may obviously exist. 
For a tenant who is aware of the period when his interest will 
expire, may be expected to use a greater degree of vigilance 
in removing his fixtures, than one who, from the nature of his 
estate, is uncertain how long he may continue in possession of 
the demised premises. 

Wbea a tenant The object, therefore, of the present section, is to point out 

must remove his ., , i . i i i i .» i ^ 

fixtures. the rules which the law has prescribed to ^tenants with regardto 

[ *^''' J the time of removing their fixtures. 

Tenant for a And, first, of a termor who knows when his interest in the 

time certain. .„ 

premises will expire. 
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^*roin the earliest recognition of the tenant's right, it was Rcmwal mnit be 
■ ^ o » witbia Um term. 

! always considered that he was bound to use his privilege in 

removing fixtures, during the continaanct of his term. For if 
I he neglected to avail himself of his right w^n this period, 

&e law presumed that he voluntarily relinquished his claim in 

favor of his landlord. Thus, in the year-book 20 Hen. 7. 13. 

the court, speaking of the furnaces set up by a lessee for 

years, say, ^^ during his iertn he may remove them ; but if he 
! ^ permit them to remain fixed to the soil after the end of his 

^ term, then they belong to the lessor." And the dictum of 

EingsmillJ. hi 21 H. 7. 26. is to the same effect. 

\ In like manner in PooPs case, (a) it was said by Lord Holt, 

(hat during the term the soap-boiler might well remove the 
vats ; but after the term, they became a gift in law to him in 
reversion, and are not removable. 

The rule is laid down in the same terms in the modem de- 
eisioi^s^ Thus, it was said by Lord Hardwicke, in the case 
\ ex parte Quincey,(6) that a tenant may take away the chimney- 
pieces, &c. during the term, hut not after ; ^^ if he did, he 
would be a trespasser." And, again, in Dudley v. Wardef{c) 
he ^observes, '^ indeed, H»uch a removal must be during the [ *88 ] ' 
^ term, or he will be a trespasser."— And many other cases 
might be cited in confirmation of this doctrine. 

The authorities, therefore, all agree as to the period of time 
within which a tenant must remove his fixtures. And it is 
sufficiently obvious that the principle on which this nile is 
founded applies alike to all descriptions of fixtures, whether 
for trade or otherwise. Accordingly, this must be regarded 
as the settled rule in general cases. 



(a) 1 Salk. 368. (6) 1 Atk. 477. (c) Amb. 113. And aee Br. Ab. 

Chattelff, pl,7. Com. Dig. Waito, D. 2. Went. Off. £i> 61. 
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UnleMhispoMca- There is, however, a modern decision, which may be con- 
sidered to have established an exception tO' this rule. Fiht 
where a tenant continues to keep posaesrion of the demised 
premises after the expiration of his term, he may still remove 
his fixtures so long as he retains his possession, although his 
legal interest in the land has terminated. 

Caieof Peoum v. This, it was conceived, i» the point determined in the case 
Babftrt 

of Psnton V. Robart, 2 East, 88. But as that decision has 

sometimes received a construction which appears to conflict 
with the doctrine above laid down, it may be proper to exam- 
ine it more minutely. 

It was an action of trespass for breaking and entering a 
certain yard and divers buildings, &c. of the plaintiffy and 
breaking down and pulling to pieces the said buildings, aad 
the materials of a certain fence belonging to the said yard ; and 
for taking away certain timbers, bricks, &c. and disposing of 
[ ♦so ] the same, &c. As to the breaking and entering the *yaFd, 
the defendant suffered judgment by default, and pleaded the 
general issue as to the rest of the trespass. At the trial be- 
fore Lord Kenyon Ch« J. it appeared, (a) that the plaintiff 
had let the premises to one Gray as tenant for a term, and 
the defendant was in possession as an undertenant to one 
Cotterell, (to whom Gray's executors had let them,) by whose 
permission he had erected a building thereon, for the purpose 
of making varnish. This building had a brick foundation 
let into the ground, (with a chimney belonging to it,) upon 
which a superstructure of wood, brought from another place 
where the defendant had carried on his business, was raised, 
in which.the defendant carried on his trade. The original term 
expired at Michaelmas 1800, in consequence of a notice from 
plaintiff to the executors of Gray : (and it was admitted, that 



(«)See4Eip.C N.P.33. 
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atke plaintiff, had recovered judgment in ejectment against the 
defendant for these very premises, though that fact was not 
proved at the trial.) But the defendant remained in possession 
for some time afterwards, and was in fact in possession at the 
tinoie when he pulled down the toooden s^perstruciuref and car- 
ried away the materials, which was the subject of the action. 

JL verdict was taken for the plaintiff, subject to the question, 
whether the defendant was warranted in pulling down the 
building, and taking away the materials after the expiration of ^ 
the term. 

A rule Nisi having been obtained for entering a verdict for 
the defendant, as to all but the trespasses ^confessed of break- [*90 } 
ing and entering the yard ; it was argued, on showing cause 
against the rule, that the defendant had no right to remove the 
building after the term was expired, for that he was a trespasser 
by the act of coming or continuing upon the premises ; and 
that the law could never give a man a right, and yet make him 
a trespasser in the only act by which he could exercise it. 

Lord Eenyon C. J. *^ The old cases upon this subject 
<< leant to consider as realty whatever was annexed to the free- 
** hold by the occupier : but in modern times the leaning has 
<< always been the other way, in favor of the tenant, in sup- 
'< port of the interests of trade, which has become the pillar 
'< of the state. What tenant will lay out his money in costly 
*^ improvements of the land, if he must leave every thing be- 
^< hind him which can be said to be annexed to it ?" — << This is a 
<< description of property dividedfrom the realty. And some of 
*' the cases have even gone further in favor of the executor of 
^' tenant for life against the remainderman, between whom the 
^* rule has been holden stricter ; for it has been determined 
^* that the executor of tenant for life was entitled to take away 
^' the fire-engine of a colliery. — Here the defendant did more 
^* than he had a right to do ; he was, in fact, stiUin possession 
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'< of the premises at the time the things were taken away, an<} 
<^ therefore, there is no pretence to say, that he had abandoned 
• << his right to them." 

Lawrence J. *< I^ is admitted now that the defendant had 
[ *91 1 '* A i^ght to take these things away ^uhng the term : and all 
<* that he admits upon this record against himself, by suffering 
*' judgment to go by default as to the breaking and entering, is, 
<< that he was a trespasser in coming upon the land^ but not a 
I ^* trespasser de bonis asportcUia ; as to so much, therefore, he is 
<< entitled to judgment. 

A verdict was, therefore, entered for the plaintiff as to thflr 
trespass in breaking and entering, damages one shilling ; and 
, for the defendant, as to the rest of the trespass. 

Report ftt Nil! The above are all the circumstances that appear from the 
discussion of the case at bar. But it may be important to add 
jsome further particulars respecting the nature of the erection, 
which are to be collected from the report of the case at Nisi , 
Prius.(a) From this it appears, that the building in question 
consisted of a brick basement sunk into the ground, upon wluch 
a wooden plcde was laid, and' the quarters belonging fo the 
superstructure were morticed into the plate. 

Case examined. Upon an attentive examination of this case, it is conceived 
that it will not be found to introduce any modification or e^ten- 
Bion ofthe former rule which can be applied to ordinary cases. 
An impression, however, seems to have prevailed, that the pri- 
vilege .f the tenant has been generally enlarged by this deci- 
sion. For it has been thought to establish, that a tenant does 
not in any case relinquish his property in fixtures by omitting to 
[ *92 ] remove them during the *term, but may insist on taking them 



(6) 4 Etp. N. P. C. 33. 
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away after the expiration of his tenancy, and after he has given 
up possession of the premises ; and even although his entry 
on the land for that purpose may be in itself tortious, (a) 

But the principle on which the decision proceeds does not 
seem to warrant an inference so extensive. For the only rule 
which can be considered deducible from the case of Pent&n v. 
Robart is, that a tenant may someHmeSy and under peculiar 
cireuvutanceny retain his right of taking away his fixtures, 
although his interest in the land has expired ; that is to say, in 
ca9<3S where he has not quitted the premises, and still continues 
in absolute possession of the property. 

The decision in question depends essentially upon two 
points ; the fact of the continued possession, and the state of 
the record. It has been seen that the reason why, in common 
cases, a tenant cannot insist upon his privilege if he has 
neglected to use it during the term, is, that the law presumes 
that be meant to leave the unsevered property for the benefit 
of his landlord. But, in Pmton v. Roharty the tenant had 
never quitted possession ; and, consequently, as he showed no 
intention of abandoning his property, the presumption of a gift 
to the landlord could not ^arise. The tenant, however, did not [ *93 ] 
contend that he had a right of remaining or coming upon the 
premises for the purpose of removing thebuilding; he disclaimed 
^at altogether ; and suffering judgment by default, he admitted 
that he was a trespasser on the land. All that he insisted 
upon was, that the materials of the varnish-house were still his 
property, because there had been no dereliction of them : that 



(a) And we Hamrooad^s Treatise on Nisi Prius, p. 14t; and his edition of 
Comyn'8 Digest, Waste. D. 2. See also 2 Bar. 4r Aid. 166. in the argament of 
counsel. According, indeed, to the report of the case of Penton v. Robart at 
Nisi Prins, the inclination of Lord Kenjon*s mind seemed to be that a tenant 
had a general right to come upon the premises after the term was expired, for (he 
purpose of takii^ awaj a fixture which he might have removed during the term. 

11 
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he had therefore a right to reduce them again to a chattel state, 
and to retain them when severed ; and that he could not be a 
trespasser {de bonis cuportatis) for taking his own goods. 

It may, however, be observed, that according to the state of 
the facts, the case might perhaps admit of another explanation^ 
For it seems that the only thing the defendant took away was 
the wooden superstructure. This superstructure was merely 
placed upon a wooden plate, laid on brick-work. The erec« 
tion, therefore, might be deemed (like the barn roAtiog upoa 
blocks or pattens) not a fixture, but a mere chattel. In this 
point of view, the simple question for determination would hav& 
been, whether the personal chattel in dispute was the defendant's 
or not ; and the result of the whole case would, upon the^ 
pleadings, have been the same as it now stands, (a) 

[ *94 3 ^It is observable, that some of Lord Eenyon's expressions 

seem to favor this solution of the case. If, indeed, it should 
be thought that the decision proceeded upon this ground, then 
it is evident that it forms no kind of authority, that a tenant 
may, under any circumstances whatever, claim a right after the 
expiration of his term, to remove articles which are strictly 
affixed. 

But the former explanation of the case appears to be the 
true one. And, in this view of it, it is evident .that the general 
principle as to the removal being made in ordinary cases within 
the term, is altogether untouched. Accordingly, it will be 
found that in the authorities subsequent to the case of Pewton 
V. Robartf the rule as to the time of removal, is laid down 



(a) If a man whoM term in a honae is eipired, go into it when the door it open, 
to take away goods left bj him there, trespass quart clausum Jregit lies; for 
it was his own folly to leave the g«ods there. Br. Ab. Tr pi. 430. And see 13 
Hen. 7. fol. 9. b. and 22 Ed. 4. 27. That the property in the chattels woald 
not be lost, see per Abbot Ch. J. in Davis v. Jones, 2 Bar. St Aid. 167. 
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•xactly as it was in the previous decisions. Thus, in £ee v. 

Riadon^ (a) Gh. J. Gibbs, explaining the nature of the tenant's 

interest in fixtures, describes it as existing only during the 

continuance of his estate. For he says, " although it is in his 

** power to reduce them to the state of goods and chattels 

*^ again, by severing them during the term, yet, until they are 

^severed, they are parts of the freehold ; and unless the lessee 

*^ uses during the term his continuing privilege to sever tbemi 

^ he cannot aflerwards do it." And this observation of the 

learned Judge is cited and approved of by Abbot Ch. J., in a 

very late case.(6) See also per Lord Ettenborough in Elwes v. 

*Maw, 3 Eastj 50., Davis v. Jones, 2 Bar. ^ Aid. 167., and [ ^95 ] 

the case oj Buckland «• Butterfield, died in the preceding $ec^ 

iion. 

Assuming, then, that the right to fixtures is not abandoned, Delivery of po*. 

, , , . #. .A 1 , ,i , • session without 

and that the presumption of a gift to the landlord cannot be prejadice. 
iiiferred so long as the possession is retained, a question might 
arise whether the tenant's right would be preserved if, by some 
formal act or declaration, he expressly signified his intention 
not to abandon the fixtures at the end of his term. For 
example, if he were to accompany the delivery of possession 
of the premises, with a protestation that he does so without 
prejudice to his right of taking away his fixtures at a future 
time.(c] On this point nothing is found in the authorities : 
and as the validity of such a mode of proceeding has never been 
established by the courts, it cannot safely be relied upon in 
practice. Indeed, it is a common and very proper precau- 
tion, to provide for the removal of fixtures afler the end of 
the demised term, by a particular provision in the tenant's 
lease, (d) 



(a) 7 Taanl. 191. . (6) Colegrave v. Dias Santos, 1 Bar. 4* Cres. 79. 

(e) This is stated to have been done in the case of Davis v. Jones. 2 Bar. 4* Aid. 
166. {d) See as to the continuing possesion and right of property of an 

outgoing tenant, in the case of Beaty v. Gibbons, 16 £a8t| 116., as explained 
intlie next section. 
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Gift in law lo the It may peifaaps be thought that the presumption of a gift to 

reversioner^ 

the reversioner has lio very reasonable foundation, aod maj 

oflen be productive of considerable hardship and inconvemence • 
It can only be explained on the principle, that the tenant, by the 
[ *96 ] very act of annexing a chattel to the freehold, ^makes it a part 
of the reversioner's property, and retains only a qualified rig^fat 
to reduce it again to a chattel state. The omission, therefore, 
to exercise this right within the time limited by the law, is con- 
sidered tantamount to an express gift to the owner of tiie land. 

Tenants of un- ^^ ^^^ observed at the beginning of the section, that the 
certam interests, above remarks were to be understood as applying only to 
tenancies, the determination of which might be previously 
ascertained. Although no decision has established, that te- 
nancies which are of uncertain nature and duration are except- 
ed out of the general rule, yet it appears consistent that tenants 
for life, at will, &c. should be allowed to remove their fixtures 
. within a retuonabh time after the expiration of their estates. 
For no laches can be imputed to them in not availing them- 
selves of their privilege during the term ; neither can a gift to 
the reversioner be implied. (^) And this inference is supported 
by the analogy of the rule in the case of emblements, where a 
similar indulgence is allowed to tenants for life, &c., on the 
equitable principle, th^t a party shall never be prejudiced by 
the sudden determination of his term. , 

But it is conceived, that if the tenant determines his interest 
by his own act, as by forfeiture or condition broken, &c., that 
he would not be entitled to remove his fixtures, at least afier the 
entry of his landlord. ( 1 ) 

(a) V,de 22 Ed. 4. 27, Cro. Jac 204. 
( 1) A mortgage, after a recovery on a bill in equity by a mortgagor to redeeiDt 
and before possession tak^n under the judgment, may lawfully take down and 
carry away buildings erected by him on the land mortgaged the materials of 
which were his own, and not so connected with the soil, as that they cannot be 
removed without prejudice to it. Taylor v. Townsend, 8 Mass. Rep. 411. 
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♦SECTION VI. 

OJ the Bight of the Tenant^ as affected by the Terms of the 
Tetiancy, ^c. 

The xioctrine of fixtures has been investigated in the pre- 
ceding sections, on the supposition that there was nothing in 
die terms of the demise to control or affect die tenant's right of 
removal. It remains now to consider what effect is produced 
upon the relative interests of the landlord and tenant, when 
they have bound themselves by any agreemeut which has rela- 
tion to fixtures, (a) 

It is a principle applicable to the law of fixtures, as well as TenaDt's right in 
every other branch of law, that individuals, on entering into a f^^^ ^ 
contract, may agree to vaiy the strict position in. which they 
would otherwise legally stand towards each other; that is^ 
where no absurdity or general inconvenience would result from 
the transaction. ^^ Modm et convmtio vineunt /egem." A 



.{a) The reader must observe, that this section relates to the terms of the 
teoancy, as affecting the right to things pat up by the tenant himself, and which 
are properly the subject of the law of fixtures, and does not refer to those pro- 
visions in leases, &c«, which concern things annexed to the freehold at the time 
of the demise j as whei^ a person, on becoming tenant, agrees to purchase of the 
landlord articles affixed to the demised premises. In letting houses, ^c. a stip- 
ulation is often made that ^*Fixlvre8 m-e to 6e taken at a valuation,^* Here 
there is an absolute transfer of properly, as on a sale of growing tihiber. The 
effects of agreements of this latter description are considered in the chapter re- 
lating to the conveyance of fixtures, post, Chap. ¥.; where will be found some 
observations upon the interest acquired by a tenant oo taking a demise of pre- 
mises together with fixed utensils or machinery. 
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*tenant,thereforeyin consequeiiee of the coBditions under which 
Jie holds^ may be placed in a totally different situation from 
that in which he has hitherto been regarded, (a) And the 
following authorities will show to what eitent his privileges 
may be affected in different cases. 

^7 coveoaots to Iq the case of Ifaylor v. CoUingCy {h) a defendant covenant- 
ed by his lease that he would from time to time, &c. during the 
continuance of the term, at his own cost, &c. well and suffi- 
ciently repair and keep the demised messuage or tenement, and 
premises, and all erections and buildings then already erected 
and built, and also all other erections or buildings that might 
thereafter he erected and built in or upon, the said premises, or 
any part thereof; and the same premises, in such good and 
sufficient repair, would, at the end, or other sooner determina^ 
tion of the said lease, peaceably and quietly surrender, and 
, yield up. In an action brought upon this covenant, the breach 
(as far as is material to the present inquiry,) respected certain 
erections and buildings which, during the Urm^ had been raised 
upon the demised premises by the defendant himsdfj as tenant 
and occupier thereof. They were let into and fixed to the 
soil, and had been built and used for tiie purpose of trade and 
manufacture only. These buildings the defendant had removed 
[| «99 j and carried away ; and the question was, *whether they were 
comprehended within the terms of the covenant. 

It was contended by the defendant^ that since the buildings 
were removable as trade erections, they could not be consid- 
ered to fall within the restraining words of the covenant. But 
the court held, that the parties were precluded from all general 
argument respecting the right of removing fixtures by the 



(a) It wBt said by Dodderidge J., that ** There will be a great diflfereoce be- 
tween an action of covenant and an action of waite; and that tame thing doiJe« 
maj be a breach of coreoant which shall not be waste." 2 Balst. 113 
(6) 1 Taunt 19. And see Brown v. Blanden, Skio. 121. 
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express words of the coyenant The court could not go out 
of the covenant, which under the general terms of erections 
and buildings, included erections and buildings raised for the 
purposes of trade. If the tenant meant to exclude buildings of 
this nature, it ought to have been so expressed. 

This was a decision respecting trade erections. In another 
case, an action was brought upon a covenant in the lease of a 
house, by which the defendant covenanted to repair the premi- 
ses, and all erections, buildings, and improvements which might 
be erected thereon during the tenUf and to yield up the same 
in good and sufficient repair, &c. The defendant, during the 
term, had erected a veranda^ the lower part of which was 
attached to posts which were fixed in the ground. And Abbott 
J. was of opinion, that, without entering into the question, 
whether, independently of the covenant, the veranda was 
removable, it clearly fell within the terms of the covenant, and 
consequently the defendant could not remove any part of it. (a) 

*The authority of the before*mentioned case of Jfaylor v. ^y * wlweqiient 

•' ^ demise. 

CoUingCy and the doctrine it establishes, was iiilly approved of [ ^100 ] 

by the court in the recent case of Tkreaher v. East London 

Water'Worh Company. {a) And from the latter decision it 

may be inferred, that a lessee would be restmined by a general 

covenant to repair, from pulling down an erection which he 

had made before the commencement of his lease and during the 

time he held the premises under a previous tenancy. So that 

an. erection made during a preceding lease, supposing it might 

have been removed whilst that lease continued, is no longer 

removable when the premises are conveyed to the same lessee 

by general words (as for instance, land, premises, or buildmgs) 

in a subsequent lease, although the latter contains only the 

common covenant to repair. It is not thou^t necessary to 



(a) Peoiy «. Brown, 2 Stark. N. P. C. 403. (6) 2 Bar. ft Cr. 608, 
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enter at large into the. case, because it contains many compli^ 
Gated facts ; but it virtually decides tbe above proposition, (a) 

The court expressed an opinion in this case^ that perhaps no 
matter dehors the lease could be alleged to preventthe covenant 
to repair from attaching ; and that at any rate, there appeared 
nothing sufficient for that purpose in the particular facts before 
th6nu(/») 

menr "'^ *^'^" ^^^^^ ^ *^® determination of any of the foregoing cases, 
[ *101 ] the e had been a decision which, in effect, proceeded upon the 
same principle. For it had been adjudged in the case of Fi(z- 
htrbert v. ShaWy{€) that a tenant was precluded from remov- 
ing fixtures by an implied dereliction of them, arising out of 
the nature of the transaction between himself and his Undlord. 

In Fitxherbert v. ShaWf the defendant had been holding cer- 
tain premises from year to year since 1766. In 1787 they 
were purchased by the plaintiff, who having given the defen- 
dant notice to quit, afterwards brought an ejectment against 
him to obtain possession. In March 1788, (while the action 
was pending,) the parties entered into an agreement that judg- 
ment should be signed for the plaintiff, but with a stay of eze- 
eujtion till the Michaelmas following ,* and it was stipulated 
that the defendant should remain in possession in the mean 
time. In this agreement no mention umu made of any buildings 
or fixtures. Between the time of entering into the agreement 
and the ensuing Michaelmas, the defendant removed several 



(«) The bailding in qaestioo was erected b/ an Qfider.leaiee of the teDant, 
ivhich under-lessee, as against fais immediate landlord, coald not remove it. ft 

is obyioos, however, that this does not vary the principle of the case. (b) As 

to this, see Doe dem. Frecland v. Bai t, 1 T. R. 701 and the dictum of Buller 
J., that whether parcel of the thing demised, or nut, is always matter of evi- 
dence. And see post, Chapter V. (c) 1 Hen. Bl. 258. 
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things from the premises, which Mr. J. GoUld, at Nisi Prius, 

considered would have been removable during the tenancy ; 

but he thought that, by the agreement, the parties had made a 

new contract, which put an end to the term. And the 

Court of Common Pleas decided, that without entering into 

the general question as to the right to remove the articles as 

fixtures, the defendant was precluded from taking them away 

by the fair interpretation of the agreement ; from which it must 

be implied, that *he was to do no act in the meantime to alter [^ 102 ] 

Ihe premises. 

It may perhaps be thought, from comparing the two last 
mentioned decisions, that this general principle is deducible 
from them : viz, that where a tenant has an existing right to 
remove fixtures erected by him during his term, that right may 
be divested by any new agreenient for the enjoyment of the 
land, in which there is no mention of the fixturesw(a) 

It is proper to notice, that there is a Nisi Prius case, that of 
Dean v. JillaUey,{b) respecting the Dutch Bams, in which 
Lord Kenyon expressed an opinion not altogether consistent 
with the doctrine laid down in the foregoing cases. In Bean 
V. AUaUey, an action was brought upon a covenant in a lease 
similar in terms to that m JS'aylor v. CoUinge^ the tenant hav- 



(a) Tt might be questionable whether tlie right would be dhrested imraediatelj 
on the making of the agreement, or only from the time the agreenient takes 
ei&BCt, in convejing the possession of the premises The principle mentioned in 
the text would probably apply to a case, where an outgoing tenant agrees, that 
when he quits possession he will leave his fixtures for an incoming tenant, who 
has taken a lease of the premises to commence at the expiration of the former 
tenant's interest.' Here if the landlord waa not a party to the agreement, the 
question might arise, how far the second tenant would be clothed with the rights 
of the former tenant. For the landlord might contend, that as the fixtures were 
not a9tually severed by the first tenant, they formed a ^^art of the demise of the 
new tenant ; and (hat the latter would therefore be liable for waste if he remov- 
cd tham.— — (6) 3 Esp. N. P. C. 12. 
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ing covenanted to leave all the buildings in repair which the n 
were, or ahoM he^ erected upon the premises during the term. 
When this covenant was pressed upon Lord Kenyon, he is 
reported to have said, that he was fully aw^re of the extent of 
[ *103 ] it) and not quite *sure that it concluded the question ; it meant 
that the tenant should leave all those buildings which were 
annexed to, and became part of the reversionary estate. For 
reasons, however, which have been elsewhere assigned, this 
case mus,t at all times be considered of uncertain authority.(a) 

hif^/ont'ract""e2.^ "^^® principle laid down in the case of J>raylor «. CoUtngey 
erallj. and the other decisions, is applicable generally to the law of 

fixtures, as it relates to landlord and tenant. And consequent- 
ly a tenant may, by the special terms of his agreement, not 
only vary his rights as to the description of articles he is enti- 
tled to remove, but may enlarge the time for their removal, 
and subject himself to greater restrictions or secure to himself 
greater privileges in the ultimate disposition of them, than 
would att rh to him merely as tenant. (6) Thus, for example, 
where a tenant has, by the terms of his lease, the privilege of 
selling his fixtures by valuation to an incoming tenant, it is 
conceived that (in conformity with the principle laid down in 
Beaty v. Gibbons^ 16 East, 166) he would have a right of on- 
8iand on the premises, and that his property in the fixtures 
would not determine at the expiration of his lease. 

Indeed, a tenant may, by the terms of his holding, acquire 
an almost unlimited right to remove things which he affixes ta 
the freehold. For if a lease or demise for years is made with 
[ ^104 ] cm express ^clause ^< without impeachment ofwastCf*^ this con- 
dition will have the same effect as where it is inserted in a con- 



(a) And see a similar covenant in Davis v. Jones, 2 Bar. ft Aid. 165. FiODi 
which case, and from the decision in Najrlor v. Collinge, it appears that sacb ai 
covenant does not include erecdons that are not actaallj affixed to the freehold, 
as a bam on rollers, ftc. (6) Vide Bum v. Miller, 4 Tamit. 745. 
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veyance of an estate for life.(a) By entering into special 
conditions of this nature, the parties entirely change the situa- 
tion in which they would stand towards each other from the 
mere relation of landlord and tenant. And in all these cases, 
the claims in controversy cannot be determined by the law of 
fixtures, but resolve themselves into questions of construction ; 
in which the only point for determination is, whether the pro- 
perty in dispute falls within the terms of the agreement, excep- 
tion, proviso, &c.(6) 

It might be an important consideration, whether an estab- Cuitom, whether 

_..-,. _ _ - , . - of the sanie effeci 

Jished cuatfrn m respect of fixtures would not operate m the at cootrect. 
same manner as a contract which specifically relates to them. 
In claims between landlord and tenant, it has often been deter- 
mined that custom has this effect, when not oj^osed to the 
express words of an agreement, (^c^ But it does not appear 
that this doctrine has been applied to the case of fixtures. It 
would be material to ascertain how far such a principle 
would apply. For the decisions are not very explicit as 
to the degree of weight *to be attached to evidence of custom [ ^105 ] 
in cases of fixtures ; and outgoing and incoming tenants are 
much in the habit of viewing their own rights with reference to 
the practice of antecedent tenants, and the usage of the partic- 



(a> 1 Cra. Dig Tit. 8. ch. 2. 8. 12. And see Poolers case* I Salk.368. As 
to the effect of the clause **vrii?umt impeaehment qf waste,'* in a conveyance 

of a life estate, see post, Ch. Ilf. s. 3 (bf The effect of the words of a 

covenant as restrictive of (he tenant^s p>wer of removal, was diseased in a late 
case in the exchequer. Re* v. Topping, Trio. T. 6 G 4. Sometimes clauses 
for removing fixtures are inserted in leases, merely for the sake of avoiding dis- 
putes. It is not unusual to have a condition in leases of mills, collieries, 4*c* 
that the tenant shall be at liberty to remove all the machinery and erections be 

puts up. (c) VVigglesworth v Dallison, Doug. 190. Senior v. Armitage, 1 

HoU»8 N. P. C. 197. And see 4 Bar. 4- Aid. 588. and 16 Yes. 173. 



Digitized by VjOOQIC 



106 LANDLORD AND TENANT. 

ular neighborhood. And, where a tenant has paid for an arti- 
cle by valuation on entering upon his tenancy, he has a right 
to presume that he shall be valued out as he was valued in ; 
particularly if such a practice has prevailed during a succes- 
sion of tenancies, and is known to be the common custom of 
ihe country. 
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*CHAPTER III. 

9F THE RIGHT TO FIXTURES, BETWEEN TENANTS FOR LIFE 
AND IN TAIL OR THEIR PERSONAL REPRESENTATIVES, 
AND THE REMAINDER-MAN AND REVERSIONER. 



SicHon 1. Of the Right of the Pentoaal Representatiyab of Tenant for. 

Life or in Tail, in Respect of Fixtures pat up for Trades 

or for Trade combined with other objects* 
SecHon 2. Of the Right of the Personal Representatives in Respect of 

Fixtures pat up for Omitinent or Convenience. 
SeeUon 3. Of the Rights of Tenants for Life or in tail, during their 

Lives, in respect of Fixtures. 
Section 4. Of Fixtures put up by Ecclesiastical Persons ; Wbarein of 

Dilapidations. 



Section I. 

Of the Right of the Personal Representalioea of Tenant far 
Life or in TaU, in respect of Fixtures put up for TVode, or 
far Trade combined with other Objects, 

Questions respecting the right to fixtures have arisen be- 
tween another class of persons, viz. between the personal re- 
presentatives of tenant for life or in tail, and the remainder-man 
or reversioner. On these occasions, it is insisted on the one 
hand, that when personal chattels are annexed to the freehold 
by the *tenant for life or in tail, they become part of the inher- r :ffiQtft 
itancej and of consequence, pass to the succeeding owner of 
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the land ; whilst on the other side it is contended, that such 
annexations continue in the nature of chattels, and are to ho 
deemed a part of the personal estate of the deceased tenant ; 
or, to speak more correctly, that the executors are entitled to 
sever them from the freehold, and to reduce them to a state <^ 
personalty in increase of assets. 

Fixtaresputup The relative interests of the personal representatives of 
or in tail. ^' ' ^' tenant for life or in tail, and the remainder-man or rever- 
sioner, in respect of things annexed to the freehold during ike 
particular eatatey become now the subject of consideration. 

It does not appear that questions of this nature were pre- 
sented to the courts at a very early period. Indeed, ^there are 
only two cases to be found in the Reports, in which the rights 
of the personal representatives of tenant for life or in tail have 
been in controversy. These cases, however, are of conside. 
rable importance, and are often referred to as leading decisions 
upon the doctrine of fixtures. On which account they have 
already been noticed in the course of this work, on more than 
one occasion. 

Steam-engines The first is the case of Lawton v. Lawton^ before Lord 

■ooal estate.' '^^ Chancellor Hardwicke, An. 1743.(a) It was determined in 

this case, that a fire^ngine, or steam-engine, erected in a 

coUiery by a tenant for life, should be considered personalty, 

[ ^168 ] and go as assets to *las executor, and that the remainder*man 
should not take it as part of the real estate. 

The nature of this erection has already been described in a 
precedingvchapter. (6) 

Lord Hardwicke, in delivering his judgment in this case^ 



(a) 3 Atk, 13— (6) Vide ante, p. 29. 
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» 

observed, " It does not appear in evidence that, in its own 
** nature, the fire-engine is a personal moveable chattel, taken 
*^ either in part or in gross, before it is put up : but then it has 
** been insisted, that fixing it, in order to make it work, is pro- 
*^ perlj an annexation to the fireehold. 

** To be sure, in the old cases, they go a great way upon the 
^* annexation to the freehold : and, so long ago as Henry the 
'^ Seventh's time, the courts of law construed even a copper 
*^ and furnaces to be part of the freehold. Since that time, 
*' the general ground the courts have gone upon, of relaxing 
^' this strict construction of law, is, that it is for the benefil 
*^ of the ptiAiic to encourage tenants for life to do what is 
*^ advantageous to the estate during their term." ,, 

** It is true, the old rules of law have indeed been relaxed, 
*' chiefly between landlord and tenant, and not so fi^uently 
*^ between an ancestor and heir-at-law, or tenant for life and 
^' remainder-man. But even in these cases, it does admit the 
«< consideration o{ public canveniency for determining the ques- 
«tion. 

** One reason that weighs with me is, its being a mixed case, 
*' between enjoying the profits of the *land and carrying on a Famaces, itc. in 
^species of (roae; and considering it m this hght. It comes [*109] 
*< very near the instances in brew-houses, &c. otfttmaces and 
" coRpw*." 

Lord Hardwicke then points out the analogy of the case of 
landlord and tenant, and says, that, in the reason of the thing, 
the situation of tenant for life comes near to that of a common 
tenant, where the good of the pubtic is the material considera- 
tion. And he remarks, that tiie indulgence resembles, in its 
principle, that o( anblenunUj vrhere the chief consideration .is 
the benefit of the kingdom. 
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He thus concludes his judgment : << It is very well koowif 
** that little profit can be made of coal mines without this 
« engine ; and tenants for lives would be discouraged in erect- 
^' ing them, if they must go from their representatives to a 
'' remote remainder-man, when the tenant for life might possi- 
** bly die the next day after the engine is set up. These 
*< reasons of public benefit and convenience weigh greatly with 
** me, and are a principal ingredient in my present opinion." 

The decree, therefore, was, that the engine should go for 
the increase of assets in the hands of the executor. 

It may perhaps deserve to be mentioned, that the application 
to the court was made in this case on behalf of a creditor of the 
deceased tenant for life Upon this Lord Hardwicke observed^ 
that the court could not construe the fund for assets further 
than the law allowed, but would do it to the utmost they could 
[ *110 ] in favor of creditors. On a subsequent ^occasion, however, 
he declared that this circumstance made no difference in the 
nature of the question; (a) 

The next case is that of Lord Dudley v. Lord Warde,{b) It 
came before Lord Hardwicke a few years after the former 
decision, and is similar to it in almost every respect. It was 
a bill by the executor of Lord Dudley, who was tenant for 
life or in tail, (it did not appear which,) against the defendimt, 
who was the remainder-man, to have certain fire-engines 
erected in a colliery, delivered up as part of the personal es- 
tate of Lord Dudley. 

Lord Hardwicke said that the question was, whether the* 
fire-engines erected by a particular tenant, or by tenant in tail. 



(a) In Dudlej v. Warde. (6) Ambler, 1X3. 
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ware to be considered as part of the owner's real or personal 
estate. 

/'The case," he observes, '< being between executor of 
<< tenant for !ife or in tail, and a remainder-man, is not quite so 
** strong as between landlord and tenant, yet the same reason 
" governs it, if tenant for life erects such an engine." 

Referring to his decision in Lawton v. Lawtan he says, << If 
<' it is so in the case of a tenant for life, query^ how would it be 
(« in cases of tenant in tail ? Tenant in tail has but a particular 
" estate, though somewhat higher than tenant for life. In the 
^< reason of the thing there is no material difference ; the 
'< determinations have been from a consideration of the benefit 
'< of trade. A colliery is not only the enjoyment of the estate, 
^ but in part carrying on a trade. The reason of emblements 
<< going to the ^executor of a particular tenant, holds here, to [ *111 ] 
« encourage agriculture. Suppose a man of indiflferenf healdi^ 
^^ he would not erect such an engine, at a vast expence, unless 
« it would go to his family." 

The decree therefore was, that the fire^ngine, erected by 
the testator, should go to the plaintiff as his executon 

In determining the cases above cited, Lord Hardwicke Cidtr-milli. 
declared that his judgments were partly founded on the autho- 
rity of the cider-mill case before Ch. B. Comyns. This 
decision has been elsewhere explained, (a) And ^e inference 
from it is, that a eider-miU let into the ground may be deemed 
part of the personal estate of a tenant for life or in tail (6) 

The doctrine laid down in these cases of LawUm v. Lawton. 
and Lord Dtidley v. Lord Warden has been recognized and 



(a) SqeMte,p.3|. {b) Sm pott, p. 115. 

Id 
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confirmed by many subsequent authorities. Thus, it was said 
by Lord Mansfield, *^ There has been a relaxation in another 
** species of cases, between tenant for life and remainder-man, 
<< if the former has been at any expence for the benefit of the 
" estate, as by erecting a fire-engine, or any thing else, by 
<< which it may be improved: in such a case it has been 
" determined that the fire-engine should go to the executor, on 
*< a principle of pubUc convenience, being an encouragement 
<< to lay out money in improving the estate, which the tenant 
" would not otherwise be disposed to do."(o) (1) 

[ *112 ] *Ia like manner. Lord Eenyon speaks of an exception allow* 

ed in favor of the personal estate of tenants for life or in tail* 
(6) And in Elwes v. Mawy (c) Lord EUenborough cites the 
before-mentioned cases, and enters into a particular explanatioD 
of the principle on which he considers them to have been deci- 
ded, (d) 

^umu ^ ****** ^^ examining these decisions, it will have occurred to the 
reader, that there are two important circumstances to be 
noticed in them. — First, that the erections in dispute were held 
to be in the nature of personal estate, on account of their rela- 
tion to trade. Secondly, that they were put up for the purpose 
of enjoying the profits of land^ as well as for the object of 
trade. Lord Hardwicke compared the cases before him to 
the familiar instances in which the right of removal had been 
( allowed to common tenants on the particular ground of trade. 
And he says that a colliery is not only an enjoyment of the 
estate, but in part carrying on a trade, (e) And further, he 

(1) Milter V iPlurab, 6 Cuweu*« Rep p. 665. 

(a) Lawton v. Salmon, 1 H. Bl 260 in notis. (6) 2 East, 91. —(c) 

3 East, 54. {d) And see Bui. N P. 34. See also tbe case or Stuart v. the 

Marq. of Bute, cited in the next chapter, where it appears that Jire-engines 
would pass under a bequest of things in the nature of personal estate. S Ves. 

21t. 11 Ves. 657. (e) Tbe working of mines and collieries is considered 

in equity as a specious of trade. See 3 Atk. 264. Amb. 56. 7 Ves. 306. I 
Jac.4- Walk.302. . 
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calls it a mixed case, between enjoying the profits of land and 
carrying on a species of trade. This is also the view which 
liord Ellenborough takes of these cases* 

It appears, therefore, from the authorities, that there are two , Ex«catori enti- 

^^'^ tied to trade fix* 

classes of fixtures which form part of *the personal estate of a tores, 
tenant for life or in tail, and which are excepted out of the L -I 

seneral rule in favor of the inheritance, on the ground of public and to fiitures for 

J, * a mixed purpose. 

beneJU and cawomience.{a) These two classes of fixtures 

correspond, in respect of their total or partial relation to trade, 

to those that have been treated of in the preceding chapter of 

tfab work, as removable between landlord and tenant. The 

general nature of such erections has been already explained ; 

an<} it will not therefore be necessary to enter into a more 

particular account of them on the present occasion. It will be 

sufficient to refer the reader to the first and third sections of 

the second chapter; in the former of which, general cases 

of trade fixtures have been investigated ; and in the latter, 

those mixed cases in which trade and the profits of land are 

combined. . 



Considering the few occasions on which the claims of tenant Extent of the ex- 
forlifeor in tail have come before the courts, it is almost **^"^*^*^"^'*^*^* 
impossible to point out how far the conatructionf magnititdef 
and mode of annex€Uion of an article may affect the right of the 
executor to take it as part of the personal estate. An attentive 
examination of the grounds of decision in the two cases above 



(«) Lord Ellenboroogh treats these exceplioos as resting on the ground, that 
trade to amatterof a persMioi nature ; and, therefore, whatever is acoessaiy to 
trade, ought itself to be deemed personalty. See ante, p. 27 It should be no* 
ticed also, that Lord Hardwicke speaks in his judgments of the encouragement 
to be afforded to the tenants for life, &c. in the general improwemeni of their 
Astatea. Sae ante, p. 24. Aod see per Lord Mansfield, in Lawtoo v. Lawtoo, 
nb.siip. 
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cited, LawUm v. Lawtan, and Lord ^Dui/ey v. Lord ffarde^ 
will afford the best criterion for determining this question* 

Affecitd by the And upon this it is to be observed, that in the application of 
of ibm •rticia. the general principle as recognized in those cases, the particular 
state of the facts was much relied upon by the court. For, 
although the consideration of trade, as conducing to the public 
benefit, was the substantial ground upon which the fire-engines 
were deemed personalty, yet Lord Hardwicke mentions seve- 
ral other reasons in support of the executor's claim* Thus he 
adverts to the ncUure of the engines, as being moveable chattels 
in gross or in part before they were put up ; and he compares 
them in this respect to the ordinary utensils of a brew-house. 
By tlie injury to In answer to an objection as to the injury the inheritance would 

>«"•"*"««# gugtain in being deprived of the erections, he relies on the cir- 
eumstanco that the colliery could be enjoyed without them ; 
so that it was only a question of mo^ and mtnii9, whether it 
was more or lesd convenient for the collieries. He admits, 
also, that it is a general maxim, that the principal thing shall 
not be destroyed by taking away the accessary ; and says that 
it did not affect the question before him, because the engines 
were die principal, and the walls and sheds over them the ac- 
cessaries, (a) Lord Hardwicke, therefore, seems to consider, 
that if the removal of the erections would have occasioned any 
substantial damage to the estate, or if they had been so &r 

f^llS] esseiitiai to the enjoyment of the land, that the ^inhmtance 
could not have subsisted without them, the executor would not 
have been entitled to them, but they must have gone to the 
remainder-man as parcel of the freehold. 

Analogy of decis- It maybe observed in the next place, that in determining 
«r parUea. ' whether an article is part of the real or personal estate of the 



(a) H had been objected ib argument, that as tbe fire^nginea were annexed 
to certain shedt, the tbeda ought not to be iojared by taking away the i 
jrial< 
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tenant for life or in tail, it may be useful to' consider the 
analogy of cases that have been decided between other parties. 
In resolving questions of fixtures according to this method, it 
is very necessary to attend to a distinction which is supposed 
to exist, as to the degree of favor with which the law regards 
the claims of some individuals over those of others. Frequent 
allusion has been made to this distinction in the course of the 
work. And as it appears from the decisions, that the claims 
now under consideration, have been contrasted, on the one 
hand, with those of the execuhrs of ienamiB in /ee, and on the 
other, with those of a common Unant for yearSf the present 
seems a convenient opportunity for noticing the opinions that 
are entertained upon this subject 

There is no doubt, that the personal representatives of tenant ^bSr^n^iir 
for life or in tail, would have at least the same privilege b *^ asecutw. 
removing fixtures, against the remamder-man or reversioner, 
that the persona] representatives of the deceased oumer in fee 
have against the heir, < For in the case of executor and heir, 
the rule is said to obtain with the most rigor in fiivor of the real 
estate ; and the case of tenant for life or in tail has been called 
an '^ iniermeddate^ one, between that of heir and executor, and 
that of ^landlord and tenant, (a) And accordingly, it seems to [ *116 J 
be generally understood, that any determination in favor of an 
executor against an. heir, will support a similar claim between 
whatever parties it may arise. 

With respect to inferences to be drawn from the decisions in Analogy of de- 
favor of a tenant for years, it is certainly a remark often met SJ^IJi^ MdTten" 
with in the judgments of the courts, that questions relating to ^^^ 
fixtures between the representatives of tenants for life or in 
tail and the remainder-man, are to be construed less liberally 
than in the case of a common tenant and his landlord. (6) 

(a) See this rule applied by Lord Hardwicke to (he case of tl^ cider-mill* 
Aote, p. Ul. (6) 2 Eait, 91. 3 Eait, 61. 
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Tliere does not, howover, iqipear to be any case, the deter- 
(inuiation of wluoh has proceeded upon a known or recognized 
distinction between these parties. For it cannot, upon author- 
ity be affirmed of any specific article, that it is removable as 
between landlord and tenant, but that it is nU removable as 
between tenant for life and the remainder-man. L<Mrd Hard* 
wicke seems to treat the two classes much in the same bght, 
considering their claims to be founded on similar reasons. 
And, although he says that the case of a tenant for life is not 
quite se strong as that of a common tenant, yet many of his 
arguments are drawn from the close analogy between them. 
So Lord Mansfield appears to consider that the rule in rei^iect 
of trade holds equally in the one case as in the oth«r. And 
even in Elwes v. Mawj where the distinction is most pointedly 
[ ♦IIT ] laid *down, the explanatibn which Lord EUenborougfa gives of 
the leading decisions relating to fixtures, proceeds upon a 
principle that is alike, applicable to every description of claim- 
ants, (a) However, as this distinction has been so oflen no- 
ticed by high authorities, it would not be safe to disregard U in 
practice. And this general observation mtiy be ofiTered on the 
subject:— that although every thing which belongs to the 
representative of a tenant for life or in tail, on the ground of its 
relation to trade, may be considered a fortiori removable by a 
tenant against his landlord, a decision between these latter 
parties must not be relied upon as forming a conclusive ground 
of determination, where the claims of the former individuals are 
in question. Nevertheless, from the analogy that prevails 
between the two classes, it will always be found useful, in 
determining the rights of tenant for life or in tail, to consult any 
corresponding cases that may have been decided between a 
common tenant and his landlord. 



(a) See ante, p. 26. 
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There dioes not appear to be any reason assigned in the Fttticnkrcias- 
judgments of the courts^ why the general rule of htw should be 
construed most strictly in die case of heir and executor, and 
most liberally in the case of a eouunea tenant. And it is less 
easy to account for this distinction, because the ii|^ te 
lixtares appears to be founded on. principles which have ne 
reference whatever to the situation of the different claimantsu 
Perhaps, in addition to the known partiality of die law towards 
the interests of the heir, *the reason may have been, that the [ *118 ] 
courts considered that it was not equally necessary to relax the 
general rule in respect of each description of claimants ; and 
that the objects of public policy might be attained by a slighter 
deviation from the ancient strictness where one class of indi- 
viduals was concemed^than in the case of others. For, as 
there is no community of interest in respect of fixtures between 
a tenant and his landlord, the tenant would generally be 
deterred frommakmg expensive improvements for the benefit 
of his trade, if he were compelled to leave them at the end of 
his term* Whereas the interest of a tenant for life is net 
unfrequently, (as in family settlements,) closely connected 
with that of the remainder-man. And in the case of a tenant 
in fee, the question is merely one of real or personal assets ; 
and whether the property after his death is transferred to his 
real or personal representative, is a consideration which proba- 
bly would not at all influence him in making annexations to his 
freehold. 

The practical inference to be deduced firom the observations G«ii«nl obienra- 
in die foregoing pages is, that in ascertaining whether a par- 
ticular article set up in relation to trade, forms part of the 
personal estate of tenant for life or in tail, the first inquiry will 
be, whether it is governed by the case of the fire^engpes, or 
that of the cider-mill decided between the executor and the 
heir of the deceased owner in fee. The analogy of the 
different cases between landlord and tenant may next be re- 
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««r(ed to, but with that caution, which it has beeb seeir, Ib 
necessary on such occasions. In every instance, the general 
[ *119 } principles of trade fixtures, *as they apply to each class of 
individuals, must be borne in amid. Moreover, the considera- 
tion of cuBtom must not be overiooked. And, lastly, regard 
must be paid to those circumstances arismg out of each 
particular case which are alluded to in the concluding part of 
the first section of the preceding chapter. For it appears from 
Lord Hardwicke's observaiions upon this subject, that the 
t({uestion whether part of the real o^ the personal assets, may be 
afiected by the naiure and conslruciion of the article, its value 
to the inheritance, and the injury its removal will cause to the 
estate.(a) 

It is not unreasonable to expect, that, at the present day, a 
decision of the courts would carry the relaxation in favor of the 
personal estate further than to the removal of mere machinery, 
like the fire-engines before Lord Hardwicke. For in the timr 
of Lord Hardwicke, Poole's case was the only reported 
authority which expressly recognized the exception in respect 
of trade fixtures* Whereas, since that period, the general 
principle of the exception has been gradually extended, and 
has been acted upon by die courts with increasing liberality* 



(«) It 18 prefonvBd that tbe execator will haTe « rtasonabk time (or the re- 
nmral^of fistares after the death of his tettator, Vide 22 Ed. 4. p. 37. Cro. Jac. 
904. A qoeition, however, mig^ht ariie, whether if he shoald be gailtj of neg- 
lect io|akaiig them awB/, it would amoant to an abandonment of them; or 
whether, as far at reipecti the claim of the exnciitor, the property will not 
alwayi continue hi the natnra efperwoaitj. 
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♦SECTION 11. 

Of the Right of the Personal Representatives oj Tenant Jor 
Life or in Tally in respect of Fixtures put up for Ornament or 
Convenience. 

In the preceding section it was observed, that the only 
oases relating to fixtures put up by tenants for life, or tenants 
in tail, were those of Lawton v. Lawton, and Lord Dudley v. 
Lord Warde ; and these, it has been shown, were decided upon 
the ground of an exception in favor of trade. It seems, 
however, that besides trade erections, there are articles of 
another description, which, though fixed to the freehold, may 
be considered in the nature of personal estate ; viz. matters of 
ornament and convenience. 



The right of the personal representative of tenant for life or Matters of ona- 
in tail to take away matters of ornament or convenience, is to ai estate.' 
be inferred from the circumstance, that fixtures of this descrip- 
tion have been allowed to form part of the personal estate of a 
deceased tenant in fee. This inference is warranted by the 
rule laid down in the preceding section, (a) And it will be 
recollected, that a similar mode of reasoning was used in 
investigating the claims of a common tenant against his land- 
lord, where, perhaps, the analogy is not quite so direct as in 
the present case. 

. *It will not, however, be found, that the claims of the per- TapMiry. Fur- 

naces. Grates, 

sonal representatives of tenant for life or in tail, in matters of &c. 

;_ [• 121 ] 

(a) See aniet p. 113. 

14 m 
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♦ 

ornament, &c. can be carried to any great extent upon the 
authority of decisions between heir and executor* For, on 
referring to the cases cited in chap. iv. sect. 2., it appears, that 
the articles which an executor of a tenant in fee has been held 
entitled to take, as part of the persona] estate, consist merely 
of hanoingSf glasses^ and tapestry nailed to the walls of a 
house, furnaces, grates^ iron backs to ckimniesj and such like, 
(a) According to these instances, the privilege seems to be 
confined te things which subsist as complete chattels in them- 
selves, and which, having been put up as mere ornamental 
furniture, or for temporary domestic convenience, are not 
united to the fabric of the house by any permanent or substantial 
annexation. 

Anftlognr of de- n ^g y^fy questionable whether it would be safe to conclude. 
Uiidiord and ten- that a matter of ornament put up by a tenant for life, &c. 
might be claimed as personalty by his executor, on the ground 
that it would be a removable fixture,, as between landlord and 
tenant. Upon this subject the reader will find soma observa- 
tions in the concluding part of the last section ; and he will 
collect from thence how far the decisions in favor of a common 
tenant may be applied to questions between tenants for life, 
&c. and those in remainder. It would seem, indeed, from 
some expressions of Lord Hardwicke and Lord Mansfield, 
[ *122 } mentioned on a ^former occasion,(6) that these Judges were 
disposed to give a very liberal construction to the privilege of 
the personal representative ; for they appear to consider that 
he is entitled to remove things which have been put up for the 
general improvement of the estate. There is, however, no 
instance in which the courts have acted upon this principle : 
and it would by no means be safe to rely upon it in any practi- 
cal question. 



(a) See the ^les of Sqaier v. Mayer, $ Freein. 249. Harvey v. Harrej, 
Str. 1141., tod Beck 9. Rebow, 1 P. Wms. 94. (6) See aote, p. U3 in notii. 
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tn the absence, therefore, of direct authority upon the sub- General observa- 
ject, cases respecting the right of the pei-sonal representatives 
to things set up by tenants for life or in tail, which cannot be 
brought within the class of trade fixtures, must in general be 
left to be inferred from determinations between the heir and 
executor of the owner in fee. And where none of those de- 
terminations are in point, the question whether part of the 
real or personal estate, must be tried with reference to the 
general principles on which the exception in favor of matters of 
ornament has been allowed in other cases. It will always, 
however, be material in the practical application of those 
principles, to take into consideration the manner in which the 
article is constructed and affixed, and &e injury which may be 
occasioned to the reversionary interest by its removal, (a) 



(a) See the obtervatioiis in the conclading part of sect. 4. o( chap. 2. 
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♦SECTION in. 

Of the RigkU of Tenants for Life or in Tail^ during th»r 
Livetj in respect of I<ixtures. 

The two former sections have treated of the right of property 
in fixtures after the death of a tenant for hfe, or a tenant in tail ; 
and the rules laid down were intended to apply only to the 
claims of the personal representatives of those individuals, as 
against the party who has succeeded to the estate in reversion. 
But it might be useful to inquire what are the privileges of the 
tenants themselves in respect of things they annex to their own 
freehold ; and to distinguish between the powers they possess, 
from the general principles of tenure as incident to their estates, 
' and those which they derive under the \a%» of fixtures. 

Riffht of tenant And first, witii respect to a tenant in tail. There can be no 
in UnL 

doubt that a tenant in tail, by reason of the nature of his estate^ 

and independently of the law of fixtures, may remove whatever 

he has affixed to the premises, without reference either to the 

mode of its annexation, or the purpose for which it was put up. 

For a tenant in tail may commit every kind of waste ; and a 

court of equity will in no case whatsoever restrain him by 

injunction, (a) The same observation holds in the case of the 

grantee of tenant in tail ; and if there be subsequent grantees, 

[ *124 ] it appUes to them ♦also. (6) The tenant in tail, however, must 

exercise his powers during the continuance of his estate ; for at 

the instant of his death they cease ;(c) and the right which sur- 



(a) Perkins, s 58. Caa. Temp. Talb. 16. 2 Vera. 251. 3 Mad. 532. And 

te 1 Cru. Dig. Tit. 2. ch. 1. sect. 32 (6) 3 Leon. 121. 7 Bac. Abr. 260. 

(e) Cm. Dig. tt6l5tip. 



Digitized by VjOOQIC 



RIGHTS DURING LIFE. 124 

vivos to his personal representative^ upder the law of iixtared, 
is of a very inferior nature. 

Secondly^ with respect to a tenant for life^ — although in Rii^htof teoant 
general he is not permitted to commit waste of any kind, but is 
always impeachable for it unless the contrary is provided by 
positive limitation, (a) yet, by inference from the right which it 
has been seen is possessed by his executor after his death, it 
must be concluded that he is entitled during his life, to remove 
the same description of things that his executor might claim as 
part of the personal estate. And since the tenant for life is 
punishable for every act of waste, it is apparent that his title to 
sever a thing from the freehold cannot arise from a power tnct- 
dent to his edate, but accrues to hini by virtue of the law of 
fixtures only. 

By the same mode of reasoning it may be inferred, that if a Teotat pour 
person is tenant pour outer ute, he will have all the rights after 
the death of cestui que vie, that his own executor would have if 
he were tenant for his owii life; 

But if the tenant for life holds his estate toiihout impeachwunt Tenant for life 
of waste, his situation is altogether di^rent For in this case ^HHn^u ^"^ 
his powers are much more extensive, and like those of tenant 
in tail, arise merely out of his estate. S« that, whenever he 
^severs a thing from the freehold, he must be considered to do [ *12$ } 
it by virtue of a right quite independent of the law of fixtures. 
Still, however, the interest of tenant without impeachment so 
far differs from that of tenant in tail, that if a case may be sup- 
posed where the removal of an erection put up by the tenai^t 
himself, would, from its circumstances, amount to an act of 



(a) ICru. DigTit.3.ch.2. 
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malieiout waste or destruction, it is conceiTed diat he would 
not be allowed to take it away, (a) 

The distinction between the rights which belong to a tenant 
from not being impeachable for waste, and those which he 
derives from the law of fixtures, is thus pointed out by Lord 
Holt. He observes, in Poolers case, (6) (in reference to the 
taking of fixtures in execution,) that the case of tenant for 
years without impeachment, is not like that of a common 
tenant. In the former case, he allowed the sheriff could not 
cut down and sell, though the tenant might ; and the reason 
was, because in that case the tenant had only a bare power 
without an interest ; but a common tenant has an interest as 
well as a power, as tenant for years has in standing com, in 
ndiich case the sheriff can cut down and sell. 

Tenant apres ♦'Hie rights of a tenant in tail after possihUity oj tame exlinctj 

[ *126 ] in removing things affixed to the freehold, may be considered 

as being the same as those of a tenant for life without impeach* 

ment of waste, (c) Though the grantee of tenant in tail apres 

po99ibiliyp is in the situation of a bare tenant for life.(d) 

Tenant by the A tenant by the curtesy i? punishable for waste, like a com- 
^* mon tenant for life. So likewise is a tenant in dower, (e) 



(a) There have been many important decisions upon the restraints imposed 
m Chancery, on the clause *' vnthout impeachment of wute. " See Vane «• 
Lord Bernard, 2 Vern. 738. S. C Prec. Ch, 454. IKq. Ab. 399. 1 Salk. 161 
Holt. V. Somervjlle, 2 Eq.^Ab. 759. Packing^on v. Packington, 3 Atk. S16. 
Aston V. Aston, 1 Ves. 264, O'Brien v. O'Brien Amb. 107. Stratbmore f. 
Bowes, 2 Br. Rep. 88. M^rq^Downshire v. Lord Sands, 6 Yes 107. Lord Tao- 
worth V. Lord Ferrers, 6 Ves. 419. Day v. Merry, 16 Ves. 375. lee alsol Br. 
Rep 166. 2 Atk. 383. 16 Yes. 185* 1 T R. 56* Com. Dig. T«t. Chancerj, D. IL 

(b) 1 Salk. 368. (c) 4 Co. 62. 11 Co. 79. 1 RolLRep. 177. 15 Yes. 

419. 430 2. Freem. 53. 278. 2 Show. 69. 2 Fq. Ab. 767^ Com. Dig. Cbaoc. 

D. II. Doct. Stud. Dial. 2. ch. L (d) 3 Leon. 241. Co. Lit 28. a. 

(e) 2 Inst. 145. 301. 353. 
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Therefore, the rights of these parties in fixtures will resemble 
those which belong to tenants for life. 

From comparing the rights enjoyed by the owners of these Rigbt of trauiii 
several interests and by their personal representatives it may be ton computd!^ 
seen, that the privilege of removing fixtures after the determi- 
nation of the particular estate, does not arise out of the princi- 
ple, that whatever a testator might have removed in his life- 
time, his executor is entitled to remove after his death. For 
it has been shown, that the rights of tenants in tail, and tenants 
for life, difier both in nature and degree ; whereas the rights of 
their executors are in all respects similar. The distinction 
seems to be, that in the case of tenant in tail or tenant without 
impeachment of waste, the testator removes articles affixed to 
the freehold simply by reason of a power incident to an estate 
in land ; whereas the right of the executor is communicated to 
him by the law with a view to public benefit and convenience. 
The analogy *of the doctrine of emblements, which is frequently [ ^127 ] 
of use in explaining the law of fixtures, seema, in this instance, 
calculated to mislead. 

Many legal inferences of a curious nature appear to result 
from the comparison here suggested. Thus, in respect of the 
rights of the executor of a tenant in tail : — it is apprehended, 
that if his testator leaves issue in tail, the executor will not be 
entitled to greater privileges as to fixtures against the heir in 
tail, than the executor of tenant in fee simple may be found to 
have against the heur in fee ; although the heir in tail takes 
perjormam donu Consequently, the right of the executor of 
a tenant in tail may vary according as it is opposed to that of 
the heir in tail, or to that of the remainder-man and reversioner. 
That is to say, if there be any difierence between the right of 
an executor against the heir in fee simple and the right of an 
executor of tenant in tail against the remainder-man and re- 
versioner, the same difierence will be found between the right 
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of the executor of tenant in tail against the issue in tail, and 
that of the executor of tenant in tail against the remainder- 
man and reversioner. It would not, however, be proper to 
enter further into questions of this nature, since the legal au- 
thorities appear to be whoUy silent upon them. The chief ob- 
ject of &e present section has been to illustrate the principles 
laid down in the first chapter of the work ; and it is obvious that 
this illustration could not have been offered at an earlier peri^ 
od, nor until the rights of the different claimants had been fully 
developed. 
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* SECTION IV. 

Of the Right to Fixtures put up by Ecdtnastical Persons : and 
herein of Dilapidations. 

To this chapter may, perhaps, most conveniently be referred Removal of fii- 
another description of cases* in which the right of removing Mtical penont!^* 
property annexed to land occasionally comes in question ; 
and this is in the instance of persons holding ecclesiastical 
benefices. 

The claims arising between these persons and their succes- Their rWiti ilm- 
sors, in respect of annexations made by them to the freehold, nantt for hfe, fta 
seem very nearly to resemble those which have been the sub- 
ject of the preceding sections. And, accordingly, Bishop 
Gibson in his Codex, (a) in treating of dilapidations, refers to 
the case^ of Beck v. Rebow^ Cave v. Cave, and Herlakenden^s 
case, which have frequently been cited in this treatise. And 
he says, that << he sets them down as parallel to the disputes 
'^ which sometimes happens between succeeding incumbents 
« and executors of their predecessors, as to what may or may • 

*' not be taken away, and how far the taking Of them away 
'^ shall be accounted dilapidation." 

The questions generally in dispute between ecclesiastical M»y remove 

^ ^ "^ *^ hanging*, gratei, 

persons, relate to matters of ornament or convenience erected Ac. 

in the parsonage-house, &c. by the resident incumbent. And, 

with respect to things *of this description, it is laid down by [ *129 ] 

the author of the Ecclesiastical Law ;(6) << If an incumbent 



(a; GibfOD^j Cod. Jar. Eccl. p. 752. (6) Burn't Eccl. Law, p. 304. (lail 

edilioD). 

15 
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** enter upon a parsonage-house, inidiich there are hangings^ 
** graltSj irothbacks to chimnies^ and such like, not put there 
" by the last mcumbent, but which have gone from successor 
" to successor, the executor of the last incumbent shall not 
** have them, but it seemeth they shall continue in the nature 
<< of heir-looms : but if the last incumbent fixed them there 
** only for his own convenience, it seemeth that they shall be 
' " deemed as furniture or house*hold goods, and shadl go to his 
" executor." 

It may therefore, it is conceived, be laid down, that an in- 
cumbent or his executor will in general be entitled to fixtures 
of the same description as those which form part of the per* 
sonal estate of a deceased tenant for life, and which have been 
described in the second section of this chapter. 

b" hT^"? **f "^^ ornaments of a bishop's chapel are considered by the 
do not pau to the law as in a manner fixed to the realty, and in the nature of 

executor. 

heir-looms. And on the vacancy of a see they pass to the 
succeeding bishop, and do not belong to the executors of the 
deceased party, as in the case of other chattels, the property 
of a sole corporation, (a) 

8igira^J^l*&c!'* Where an incumbent voluntarily determines his own inter- 
est, either by accepting a benefice, or by resignation, it may be 
[ *130 ] concluded that he would not *be allowed afterwards to remove 
his fixtures. On the same principle that he is not in such a 
case entitled to emhleinents,(b) Perhaps, however, it may be 
thought, that the right of removal would not be altogether 
abandoned until the possession of the fixtures is actually re- 
linquished ; in conformity with the doctrine laid down in the 
case of Pentan v. Robartj as explained in a former chapter, (c) 



(a) Bishop of Catlisle'a case. Yearbook, 21 Edw. S. 48. Cor7«i*s cftie, 12 
Rep. 106.-.-*-(6) Bulwer v. Balwer, 2 Bam. 4" Aid. 470. See poet, Cb. 1 Y. 

(r) See ante p. 88. 
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DUapidaUana are a kind of ecclesiastical waste ; and the Dilapidations: 
remedy is in its nature similar to that provided against the own- 
ers of particular estates. For bishops, rectors, parsons, vi- 
cars, and other ecclesiastical persons are considered in ques- 
tions respecting the waste of lands Vhich they hold /ure eccle^ 
iia^M as tenants for life, (a) 

An action lies for dilapidations in the spiritual courts by the ^"^y for, by 
^ ^ ^ ftagatnit whom, 

canon law ;(6) and at the common law upon the custom of the ' 

realm ;(c) though the right to sue in the temporal courts was 

not settled till the ease of Jones v. HiUj (3 Levinz, 268. Garth. 

224. S. C.) The action may be brought by the successor 

against the predecessor, if living, or if dead, then against his 

executor. 

But if the successor have not the legal estate in the parson- Party juejng must 

^ '^ have the leg^al ef - 

age-house, lands, &c. he cannot bring an ^action for dilapida- tate. 
^oii3,(d) If, however, the successor, being entitled to the I* ^ 

legal estate, it is put into possession of a part of the glebe> it ia 
equivalent to an induction into the who\e.(e) 

A prebendary, or his personal representative, is liable to the Prebeadftry. 
successor for the waste of a prebendal house, (y) So also a 
sequestrator may be sued for dilapidations, (g) 

An action for dilapidations lies by the succeeding vicar J^j*^*^)!^*'*?*'"^* 

(a) 3 Roll. Ab. 813. Roll. Rep 86. Arab. 176. lAtk.217. (6) Re- 
specting the proceeding! in the ecclesiastical court see Gibson's CodeZi 751» et 

seq. 1499,et8cq,and3BI.Com 91. (c) Lil. )Ent. 21 67. 68. 2 T. R. 

630 3 HI. Com. 91. It is said also to be good cause of deprivation if an eccle- 
sitttical person dilapidates the patrimony of the church 3 Bl. Com, ubi supra 
Degge, pt I. c. 8. p. 92 (d) Wright o. Smithies, 10 Cast, 409. Browne 

V. Ramsdeo, 8 Taunt 559. 2 B. Moore 612. 8. C. (e) Bulwer v. Balwer 

2 Bam ♦ Aid. 470 (/) Radcliffe v. D'Oyley, 2 T. R. 630 (^) Hub. 

bard v. Beckford, 2 Hag. Consist. Rep. 307. Whinfield t. Watkini, 2 Philli* 
more*tRep.,l. 
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against his predecessor, who, by taking a benefice, had lost 
his vicarage, (a) 

Conte wtthoat But it has been held, that a curate appointed by the impro- 

inttiditiiui or io* 

diictioii. priator, and licensed by the archbishop, but not instituted or 

inducted, is not liable to be sued for dilapidations. (6) 

The examples here offered will be sufficient to point out 
the general doctrine of the law of dilapidations. And for 
farther infonnation on the subject, the reader is referred to the 
authorities cited in the notes, (c) 



(a) Vio Abr Dilapidations. (6) Pawley v. Witeman, 3 Keb. 614. 

(e) 'Vioen Abrid. Dilapidations, withSeijt.Hill*a ootes, in Lincoln** fno Libra- 
ry. Stillingfleet*! £cclesiaatical Cases, part. 1, p. 60 el seq. Degge's Parson's 
Counsellor, by Ellis p 134., et seq Watson's CooiplelA iDCombent p. 399. 
Gibson's Codex 751, et seq. Burn's Ecclesiastical Lair, Dilapid.i.ion-i. Woode. 
son's Vin Lect vol. iii. 206. And see stat. 13 Elii. c. 10. 14 Kiiz. c. 11. 17 Geo. 
3. Q 53. 57 Geo 3. c. 99. See also as to proceedings for waste, and by pro- 
hibition and injunction, ia the second part of this work. 
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♦CHAPTER IV. 

OF THE RIGHT TO FIXTURES BETWEEN HEIR AND EZECUTOIt. 
AND HEREIN OF CHARTERS, HEIR-LOOMS, EMBLEMENTS, 



SeetUnTl. Of the Rig^ht of the Ezecator to Fixtures put up for Trade, 
or for Trade combined with other Objects. 

SeeUon 2. Of the Rig^ht of thci Executor to Fixtures put up forX)niaxneiit 
or GooTeaieace. 

SecHon 3. Of Charters, Heir-Looms, Emblements, &c. 



Section I. 

Of the RigfU of the Executor to Fixtures put up for Tradcy or 
for TVade combined with other Objects, 

The third class of persons, according to the division propos- F«taresbetween 
ed at the beginning of the second chapter, is that of the tors.' 
personal representative and the heur of a tenant in fee ; *and 
the respective claims of these individuals in things affixed to 
the freehold, remains now to be considered. The simple 
inquiry is this : If the owner of the inheritance annexes a per- 
sonal chattel to the soil, in whom will the right of property in it 
vest 9&&[ his decease ; in his personal representative, or in 
the heir Who takes the inheritance in the land ? 

^There appears to be more uncertainty in the doctrine of [ *13d ] 
fixtures, as it applies to the case of heir and executor, than to 
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that of any other class of persoas. And as the difficulty seems 
in this instance to relate not merely to the extent of the execu- 
tor's ri^ty but to the existence of the right itself, it may be 
proper, before proceeding to an examination of the cases, to 
consider the early opinions upon this subject, with more 
attention than was thought necessary on former occasions. 

Ancient tttihori • In the early periods of the law, it was considered an inflexible 
rule, that whatever was affixed to the freehold should descend 
to the heir as parcel of the inheritance. On referring to 
the authorities, it will be found that so long ago as in the 
reign of Henry YH. questions between the executor and the 
. heir, as to things set up by the owner in fee, came before the 
courts ; and it was then clearly laid down, that the executor 
was not entitled to anything that was connected with the 
testator's freehold. 

Thus, in the year-book 20 Hen, 7. c. 13., trespass was 
brought by the heir against the executors for taking away a 
furnace fixed with mortar to the freehold. And the court held 
that the taking by the executors was tortious. 

In another case, in the year-book 21 Hen. 7. c. 26. an action 
was brought against an executor for removing a furnace which 
was not fixed to the toalls, but to the middle of a house. On 
this occasion the court thought that the circumstance of the 
[ ^134 1 annexation being only to the earth, would not support the *exe- 
cutor's claim to the furnace, though it might give a lessee a 
right to it. They held, therefore, that the furnace belonged to 
the heir, and that the action well lay by him. And it was said 
by Eingsmil J. that the furnace, after it is fixed to the freehold, 
is incident to, and becomes parcel of the freehold ; and that 
the heir should have posts fixed to the ground by the ancestor; 
and so of vats fixed in a brew-house or dye-house : for << when 
they are fixed they are for the continual profit of the house ; 
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and therefore it is more reasonable that the heir should have 
them, to which they are joined belongs, than the executors, 
who have nothing to do with the freehold." And Reid, G. J« 
observed, '^ The executors shall have all manner of chattels 
which were their testator's ; but it is where they are properly 
in the nature of chattels ; therefore here, when this furnace is 
fixed, it is, as it were, a thing of a higher nature, and in a man- 
ner is made incident to this, as in the case put out of tables 
dormant, the heir shall have them, and not the executor ; and 
for this reason, that when they are joined to the inheritance, it 
is agreeable to reason that they should pass with the inherit- 
ance.** 

The same principle appears to have governed the decision 
of a case reported in Keilwey (88.) Hit. T. 22 //• 7. dndaee 
the Tear-book 8 Hen. 7. 12 Owen 71. Cro, Jac. 129. 4 Bep. 
63, 64. (o) 

*The several early text-writers, who have treated of the '''r^J^T^^'3* 
claims of the heir and executor, express themselves in exact ^ * ' 

conformity with these cases. In Swinburne's Treatise of 
Wills, (6) the author, in stating what matters are to be put into 
the inventory of the executor, observes, that << glass, annexed 
to the windows of the house, is parcel of the inheritance, and 
the executor shall not have it. The like may be concluded of 
wainscot, howsoever it may be afiixed ; and if the executors 



(a) Vide also Br. Ab. Tit. ChatCeli, pi 7. (citing the abo^e catiei.) «< The 
sane law of paling, and windows, and posts or doors of a boose, tbey shall 
go to the heir, and jet they are not fixed. But it is not a perfect boose without 
them. The contrarj of glass, for the executor shall have this : for (he boose is 
perfect without the glass. Per Polard quod nonfait negahmJ*^ See also Br. 
Ab. Tit. Executors, 95. ; and Roll's Ab. 819. Of glass. Lord Coke observes, 
that waste may be committed of it, for it is parcel of the boose, and shall descend 
as parcel of the inheritance to the heir, and the executors shall not have it. 4 

Ca 64. Herlakendcn's case. Went. Of. Ex. 68. (6) Ft 6.s. 7. p. 758, (7 

Ed.) id. 26^ Andiee(lbdolphin'sOrp,4ieg.Pt.2'C.14. Law of Test. 380. 
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fldiould remove it, they are punishable for the same. And not 
only glass and wainscot, but any other such like things affixed 
to the freehold, or to the ground, with mortar and stone : as 
tables dormant, lead9, bayes, mangers, &c., for these belong 
to the heir, and not to the executor." 

In Shepherd's Touchstone(a} it is said that an executor or 
administrator '< shall not have, the inddmtsofa howBy as glass, 
doors, wainscot, and the like, no more than the house itself; 
nor pales, walls, staulks, fee." And again, '< tables dormant, 
furnaces of lead and brass, and vats in a brew and dye-house, 
standing and fastened to the walls, or standing in or fastened 
to the ground in the middle of the house, (though fastened 
[ *136 1 ^^ ^^ ^^^ ^ copper or lead fixed to the house ; the doors 
within and without that are hanging and serving to any part 
of the house, shall not go to the executor or administrator to 
be divided and sold from the house, albeit the executor or 
administrator have a lease for years of the house, and by 
that means hath the house also^ But if the^lass be from the 
wmdows, or there be wainscot loose, or doors more than are 
used, that are not hanging or the like, these things shall go to the 
executor or administrator." 

The same doctrine is laid down in Wentworth's Office of 
Executors. (6) And among other things, mill-stones, anvils, 
doors, keys, and window-shutters are enumerated, of which it 
is said, none of these be chattels, but parcel of the freehold, 
or thereunto pertaining, and therefore shall not go to the 
executors. 

So in Noy's Treatise :(e) << The heir shall have not only the 
glass and wainscot, but any other of such like things affixed to 



(o) p. 469, 470. {h) P. 62. This aod the work last cited are attriboled 

to the same aotfkor, Mr. Justice Doddridge— (c) Pp. 339. and 144 9th 
Edition. 
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the freehold or ground, aa tables, dormants, furnaces, vats in 
the brew-house or dye-house." Again, *' All chattels shall go 
to the executor,, as vats and furnaces, fixed in a brew-house or 
dye-house by the lessee, but if they be fixed by tenant in fee> 
the heir shaU have them." 

In authorities of later date, the rule is laid down with the 
same degree of strictness. Thus, in Comyn's J)igOBtf(a) it is 
said, that goods and chattels annexed to the freehold go to the 
heir, as the glass in a window, the doors and locks of a bouse. 
And the *audior refers to several of the foregoing cases. Set [ *1S7 ] 
aUo 3 Bac. Ab. 63. and II Vin. M. 166. to the same effect. 

Sir Michael Forster, in his Report of Crown Cases, in dis- 
cussing the question whether a cupboard or chest let into a 
waU is so far a part of the house, as to make the breaking it 
open to be burglary at common law, or an offence within the 
stalutes of housebreaking, considers that in general the annexa- 
tion of articles of this description makes them part of the free- 
hold) and the property of the heir ; though the rule in criminal 
cases is otherwise, infaivorem vtta. He says, *' with regard to 
cupboards, presses, lockers, and oiher fixtures of the like kindy 
I think we must, in favor of life, distinguish between cases 
relative to mere property, and such wherein Ufe is concerned. 
In question between.the heir or devisee and the executor, those 
fixtures may with propriety enough be considered as annexed 
to, and parts of the fi-eehold. The law will presume that it was 
the intention of the owner under whose bounty the executor 
claimeth, that they should be so considered ; to the end that 
the house might remain to those, who, by operation of law or 
by his bequest, should l>ecome entitled to it, in the same plight 
be put it, or should leave it, entire and undefaced. But in 



(a) Tit. Biens, B. 
16 
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capital cases I am of opinion that such fixtures which merely 
supply the place of chests, and other ordinary utensils of 
household, should be considered in no other light than as mere 
moveables partaking of the nature of those utensils, and 
adapted to the same use." (a) 

Modem deciiioos *It appears, therefore, that tho rule respecting annexations to 

L*i38 n » o 

J the freehold was observed with great rigor for a long period of 

time. Some decisions are new to be examined from which it 

will be seen, that this strictness has in modern times given way 

to a more liberal construction in favor of die executor 

Trade fixtures and the personal estate. And the following authorities will 

aTeiute.^ show that there has been a relaxation to a certain extent, in 

the case of fixtures put up in relation to trade and manufac' 

htrea. 

Cider miib. There is no case to be met with in which an exception in 

favor of trade fixtures was allowed as between executor and 
heir, until after the indulgence had been confirmed to a com- 
mon tenant on the authority of Pookas ca8e»(b) For thq first 
instance in which this principle appears to have been recogni- 
zed between these parties, is in a decision of Chief Baron 
I Comyns respecting a cider-mlL In an. action of trover brought 

by an executor against the heir for a ctder-mill let into the 
ground, and afiixed to the freehold, the Chief Baron held at 
Nisi Prius that it was personal estate, and directed the jury to 
find for the executor. 

This decision was mentioned for the first time in the discus- 
sion of the case of Lawton v« Lawton,{c) Lord Hardwicke, 
on that occasion, approved of the Chief Baron's determination ; 



(a) Cr. Cat. 109. (6) Mic, T. 2. Ann. 1 Salk. 368 (c) 3 Atk. 14. 
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mod in the subsequent case of Lord DuMey v. Lord Warde^(a) 

he said expressly, that his judgments were partly founded upon 

*that authority. The case itself is no where reported, nor are [ «139 ] 

the facts particularly mentioned. But the ground upon which 

it is commoqly supposed to have proceeded is, that the n^ill 

was to be considered in the nature of a personalty, because the 

making of cider was a species of trade. 

This appears to have been Lord Hardwicke's view of the 
decision. For in one part of his. judgment, in Lawion v. 
Lawtony he says, that in cases between ancestor and beir, as 
well as between other parties, ^^ it does admit the consideration 
'' of public conveniency for determioing the question." And , 
moreover he observes, that the rule with respect to fixtures is 
like that o{ emblements, which, for the benefit of the kingdom, 
the law gives to the executor, and will not suffer them to go to 
the heir. 

So Mr. Justice Buller classes the cider*mil1 among <' things 
" relative to trade, as brewing vessels, coppers, fire-engines, 
" cider-mills, &c."(6) As does Lord Kenyon in the case of 
Dean V. Allalley.{c) And in Elwes v. Maw, Lord Ellenbo- 
rough explains the Chief Baron's determination by observing, 
that the cider-mill was to be considered as properly an acces* 
sary to the trade ofmaking cider, (d) 

Tke above-mentioned decision is the only one to be found 
in which it has been expressly held that the exception on the 
ground of trade operates in favor of the personal estate against 
the claim of the heir^^c) *It appears, however, to establish a [• #140 ] 



(•) Anib. 114 —(6) Bui. N. P. 34— (c) 3 Eip. C. N. P. 11 .-(<«) 3 EHt, 54. 
(«) In Stevvart v. Earl of Bute, a te«t»tor gave all bis waggon-ways, ftc. and 
all implements, otensils, and (htngs used for the working of his collieries and 
which might be deemed as of the nature of personal estate, to be held with 
the colliertes. Under this bequest, fire-engines, (among other tbiogi) i 
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general principle, that erections for the purpose of trade maj 
be removed by the executor as part of the owner's personal 
assets. Lord Hardwicke and Lord EUenborough seem to 
have been of this opinion. For in Lawton v. Lawian^ Lord 
Hardwicke said expressly, in reference to the fire-engines in 
Fin-wfiMiin collieries, << I think even between ancestor and heir, it would 
^' be very hard that such things should go in every instance to 
^' the heir." ' And Lord EUenborough, in a case which ¥nll 
presently be noticed, appears to have considered, that the 
question whether the property in dispute was part of the real or 
the personal estate, depended on the point whether it was 
properly accessary to the realty, or was the means or instru- 
ment of carrying on a trade. And although the reasons 
assigned by these learned judges for the exception in favor of 
trade differ in some respects, (a) yet it may be observed that 
neither of them intimate that the principle of the exception is 
less applicable to the case of ancestor and heir than of any 
other parties.(l) 

Fixtures for But there is a further inference to be drawn from the decision 

objects corobioed ^^ ^® cidor-mill case, and the instance put by Lord Hard- 
wicke o( the fire-engine in a colliery : viz. that the executor 
[ *141 ] is entitled to remove ^articles erected for a purpose in which 
trade and the profits of land are conMned. Lord Hardwicke, 
speaking of the cider-mill, says, that <<it is an extremely 



considered to past. 3 Ves f 12. 11 Yes. 6S7. But it dues not appear that 
the question as to th« fire-engioes was viewed with reference to the law of 
fixtares, the principal point in the case relating to other property, 
(a) See ante, p 26. 
(1) The Revised statutes of the State of N. Y (Vol. 2. p. 82 83.) provide 
that *« things annexed to the freehold, or to any bailding, for the purpose of 
trade or mannfactnre, and not fixed into the wall of a house, so as to be es- 
sential to ito support'* shall go to the eicecntors or administrators; but, H is 
expressly provided, that, except such fixtures, ''things annexed (o the fi«e- 
hold.or to any building, shall not go to the executor, but shall descend wtdi 
the freehold to the hein or devisees." 
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*<«troi% case/' for "cider w part of the profits of the real 
" e»la/f.'' And, according to Lord Ellenborough, " it is a 
*' mixed case between enjoying the profits of land and cany- 
** ing on a species of trade." It is material to attend to this 
circmnstance ; because, considered in this view, these author- 
ities point out two distinct classes of fixtures, which are to be ^ 
deemed part of the testator's personal estate* They are the 
same species of things as those which belong to the executors 
of tenants for life or in tail ;-and which have formed die par- 
ticular subject of discussion in the first and third sections of 
the chapter relating to landlord and tenant It will not be 
necessary in this place to enter more at large into their gen- 
eral nature, or the principles on which they depend. And for 
further information upon this subject^ the reader is referred to 
the second chapter of this work. 

It appears, however, that the exception in favor of the per- Thingi mcmm- 

ry to the mu^ 
sonal estate, as deduced from the cases above referred to, not raoovable. 

must be understood with sopne qualification. For it will be 
seen from &e following important decision, that if "the pro- 
perty in dispute is absolutely essential to the value and enjoy- 
ment of the real estate, it cannot be removed by the execu- 
tor, but will descend to the heir as parcel of the inheritance. 

. In Lawton^ executor v. Salmon^ before Lord ^Mansfield, SAlt-rans. 
(E. 22. 6. 3.) (a) an action of trover was brought by an ex- L ^ J 
ecutor against a tenant of the heir, to recover certain vessels 
called soft-pans^ which were used in stdt-works^ and had been 
erected by the testator in his lifetime. 

Upon a case reserved by consent, it appeared that the salt- 
pans were made of hammered iron, and rivetted together. 



(q) 1 H. Bl. 260 in notii. S. C. 3 Atk. 15. in ootii And tee the note of 
ihii case in Luder on Elect, vol. S. p. 680. 
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They were brought in pieces, and might be ^in removed in 
pieces ; and they were not joined to the walls, bat were fixed 
with mortar to the brick floor, i here welre furnaces under 
.them, and space for the workmen to go round ; there were 
no rooms over them, but there were lodgings at the end of the 
wych-houses. It appeared also, that thej might be removed 
without injuring the buildings, though the salt-works would be 
of no value without them ; which, with them, were let for 8i. 
per week. 

Lord Mansfield, in pronouncing the judgment of the court, 
after referring to the cases between landlord and tenant and 
tenant for life and remainder-man, proceeded thus: ** But I 
cannot find that between ^V and executor there has been any 
relaxation of this sort, except in the case of the cider-mills, 
which are not printed at large. The present case is veiy 
strong. The salt spring is a valuaUe inheritance, but no 
profit arises from it unless there is a salt work, which consists, 
of a building, &c* for the purpoto^of containing the pans, &c. 
which are fixed to the ground. The inheritance cannot be 
£ *143 ] ^enjoyed without ^era ; they are accessaries necessary to the 
enjoyment and use of the principal. The owner erected them 
for the benefit of the inheritance : he could never mean to 
give them to the executor, and put him to the expense of tak- 
ing them away, without any advantage to him, who could only 
have the old materials, or a contribution from the heir, in lieu 
of them. But the heir gains 8Z. per week by them. On the 
reason of the thing, therefore, and the intention of the testa- 
. tator, they must go to the heir. It would have been a difiTerent 
question if the springs had been let, and the tenant had been 
at the expense of erecting these salt-works : he might very 
well have said, < I leave the estate no worse than I found it.' 
That, as I stated before, would be for the encouragement and 
convenience of trade, and the' benefit of the estate. For 
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these reasons, we are all of opinion that the salt-pans must go 
to the heir."(l) 

It will probably be thought .that the decision of the court 
in this case is a^ variance with the ruling of Chief Baron Go- 
myn respecting the cider-mill. On this account it may, be 
proper to examine it with more attention. 

From the expressions used by Lord Mansfield it appears, Caie of Lawton 

V. LawtOB eiA- 
that although the right of the heir was treated as a paramount mined. 

one in general, the decision of the case turned rather upon 
the circumstance of the erection being ticcessary to the realty^ 
than upon the unbending nature of the heir's claim. For Lord 
Mansfield dwells strongly upon th^ circumstance that the 
salt-pans were erected for the enjoyment of the estate, and as 
the proper means of deriving the ^profits of the land, (a) It [ *144] 
is according to this view of the subject that Lord EUenbor- 
ough explains the decision, and endeavours to distinguish it 
from the case of the cider-mill and other cases which fall with- 
in the class of trade fixtures. He says, <^ Lord Mansfield 
does not seem to have considered the salt-pans as accessary 
to the carrying on a trade, but as merely the means of enjoy- 
ing the benefit of the inheritance.'^' — Upon this principle he 
considers them as belonging to the heir, as parcel of the in- 
heritance for the use of which they are made, and not as he- 
longing to the executor as the means or instrument of car- 
rying on a trade. (6) 



yl) ** The greatest ifidulgence in favor of coodtideriog particokir articles 
as chattels is allowed in the case betweeo landlord and tenant, and the greatest 
rigor in favor of the inheritance, obtains between the heir and executor." 
Case of Olympic Theatre 2 Browne, 285. See also Miller v. Plumb, 6 Cow- 
en's Rep. 665. ■ (a) It is observable that Lord Manifield in his judge* 
ment refers to several distinct grounds of decision as the intention of the partj 
in making the erection, and the comparative value of the property to the 
respective claimants. It is difficult to form an opinion whether any and what 
•trass it to be laid upon these consideration!. (6) Elwei v. Maw, 3 East 54. 



Digitized by VjOOQIC 



H4 HEIR AND EXECUTOR. 

t£*"Sedsion'**rf '* ^^* ^^^ however, appear by what criterion cider-miUs, 
Ch. B. Comjiu. aalt-pans, or any other similar articles which are plainly con* 
nected both with trade and the profits of land, are to be 
deemed accessary to the one or the other purpose exclusively. 
And it is on this particular th|it the difficulty of reconciling the 
decisions in question consists. Perhaps it may be thought 
that the cider-mill was not so indUpensably necessary to the 
value and enjoyment of the principal as the salt«pans ; be^ 
cause the produce of the fruit trees might be rendered^ profit- 
able wi^out the manufacture of cider. Whereas the salt 
brine could not subsist at all, but by the instrumentality of the 
salt-pans, and the ii^eritance would have been of no value 
[ *146 ] ^without the accompanjring annexation. This distinction, it 
may be recollected, is similar to that relied upon by Lord 
Heurdwicke on another occasion. For he assigned as a rea- 
son why the fire-engines should not pass to the remainder- 
man, that the colliery might be worked without them, although 
perhaps more advantageously with them ; the enjoyment of 
the estate with or without the engines being only a question 
of majus and minus. 

It must be confessed, however, that these destinotions are 
very refined"; and many cases may occur where their applica- 
tion would be attended with difficulty, and where it might be 
almost impossible to pronounce what is the precise nature 
and object of an erection. Thus it would have been very 
difficult to have concluded, a priori, that the manufacture of 
cider or the working of a colliery were not so far the means 
of enjoying the benefit of the inheritance, as to bring them 
within the principle laid down in the 6ase of Lawton v. Sal- 
mon.(a) On the other hand, it is almost impossible to say 
that trade was not in some measure pursued by the instrumen- 
tality of the salt-pans. And all that can be said upon this 
-—•■ — ■ — 

(a) At to which, see per Lord Manifield, ia Weill v, Parker, 1 T. R. 38. 
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subject is, that |>erfaaps these articles were more connected 
with land and less with trade than the cider-mill ; and that in 
erecting and using them, the consideration of enjoying the 
profits of land predominated over the intention of following 
a trade, more in the one case than it did in the other. 

^Although, therefore, the case of Lawton v. Salmon^ must [*146 | 
be taken to depend, in great measure, on its own peculiar 
facts, still the decision must be deemed greatly to weaken 
the effect and to narrow the extent of the indulgence which 
the ruling of Chief Baron Comyns would have established* 
Indeed, it is apparent from Lord Mansfield's expressions, that 
he himself entertained doubts upon the validity of the latter 
decision. For he observes that it is a solitary determination 
at Misi Prius ; and (according to die report in 3 Mk, 16.) he 
conjectiired that it was probably founded upon custom, (a) 

It has, however, bden seen that the claim of the executor Renwrksof th* 
to trade fixtures has been expressly recognised by the courts {uie between heir 
on several occasions. It is singular, therefore, to remark the *" «"«»*<>'• 
inconsistency which appears in some of the judicial decisions , 
with reference to the subject. For the same judges who 
have distinctly admitted- the validity of the cider-mill case, 
and appear to consider it reasonable that the strict rule of law 
should be relaxed between ancestor and heir, have, in deliver- 



(a) lo 11 Yin. Ab. Executors, 154, it is said to have been ruled by Ejre 
Cfa. B., Sum. Ass. Winchester, 1724. that in Hampshire, a granery built on 
pillars is by custom a chattel, and belongs to the executor. In the extract gir- 
en from Comyn^s Digest, in the former part of the section, the Chief Baron lays 
it down, that miU'SUmes go to the heir : fiom whence it might perhaps be 'm^ 
ferred that his opinion was, that, in general, mills were part of the Infaeritancei 
and could not be separated from it. See also Sid. 207, where it is said to haire 
been held by Fenner and Clench, Justices, that the tails of a imni-ntitf go as 
parcel of the freehold of the mill to the heir, and not to the executor. As to 
removing windmills, we Ward's case, 4 Leon. 24^. 1 Brod. & Biog. 506. % T. 
R. 377. 6 Mod. 187. 

17 
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ing their opinion, not merely drawn a distinction as to the de^ 
*147] gree of indulgence *to be shown to the executor's claims, but 
have laid it down in positive terms, that the general rule still 
obtains in its former strictness whenever the heir and the real 
estate are concerned. 

This is observable, in the first place, of some of Lord 
Hardwicke's expressions. For, in i/ud/e^ v. Wmdcy Lord 
Hardwicke, in alluding to the exception which prevails in the 
case of landlord and tenant, says, **> but this does not hold 
" between the heir and executor."(a) Again, he says, in Ear 
parte Quincey,[b) " The rule as to fixtures as between heir 
*^ and executor is another thing ; the freehold descending on 
^'\he heir, the executor cannot enter to take away fixtures 
** without being a trespasser. But there is another rule be- 
** tween landlord and tenant." In the next place, Mr. Jus* 
tice BulleK^;} remarks, that << the general rule of law is, that 
<< whatever is fixed to the freehold becomes part of it, and 
''cannot be moved; but mapy exceptions have been ad- 
<* mitted of late to this general rule as between landlord and 
^* tenant, or between tenant for life or tail and the reversioner : 
<^ but the rule still holds as between heir and executor*" And 
yet it appears that Mr. J. Buller did. not dissent from the de- 
cision of the cider-mill case, because he mentions the mill 
among things relative to trade which a common tenant mighi 
[ *148 ] remove, ((i) So, lastly. Lord Ellenborough, *who, in lUwes v. 
Jilawy distinctly recognizes the principle of trade as between 
heir and executor, yet sets out in his judgment in that case 
with saying, that the rule between these parties is the general 
rule, not subject to any exception, (e) 



(«) Amb. 113. And s^e Lord Hard wickers observations respecting the fire- 
engines, and the second qaestion discussed in this case, and npon which Lord 

Talbot had pronounced an opinion. (^6) 3 Atk. 477. (c) Bui. N. P. 34. — 

(d) And see bis recognition of the case of Harvey v. Harvey, as noticed in (he 

next section. (e) 3 E^st, 51. And see the same position laid down by Lord 

Mansfield in Lawton «. Salmon. See also 7 Taunt. 191. 5 Bar. A Aid. 625 ; 
2 Oar. & Cres. 77, 78. 4 Bar. 4* Cres. 691. 
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Perhaps these general expressions are to be understood in 
a qualified sense, and are only intended to mean that, com- 
paratively speaking, the rule in questions between executor 
and heir is to be construed more according to its original ac- 
ceptation, and that the line is to be drawn the strictest, and 
the freehold more scrupulously protected in thes6 than in any - 
other cases. But even as thus understood, it is by no means 
easy to reconcile the dicta with the decision of Chief Baron 
Comyns ; and they are altogether at variance with the general 
principles of trade fixtures assigned both by Lord Uardwicke 
and by Lord Ellenborough.(a) 

It remains now to offer a few remarics upon the mode of ^^^^^ obienra- 
determining in practice whether a thing affixed to the freehold 
is to be accounted part of the owner's, real or personal estate* 
This question is principally to be resolved by a comparison of 
the decision of Chief Baron Comyns respecting the cider-milly 
and that of Lord iMLansfield respecting the salt-pans. In gen- 
eral, it is conceived, that if the property in dispute bears such 
a relation to trade as to bring it within the scope of the former 
decision, it may be ^removed by the executor as personalty. [ ^149 ] 
But the executor must examine whether it have nut a relation 
to the realty also, and whether the reasons upon which the 
salt-pans were held to belong to the heir apply to the particu- 
lar case in question. If the matter has been put up for the 
purposes of a trade which is met ely personaly and has no con- 
nection with land, the decision concerning the salt-pans will 
not conflict with the executor's claim. So neither will it con- 
stitute an objection to the removal of the property, if the 
trading purpose appears not to be more strongly connected 
with the enjoymeht of the land than in the instance of a cider- 
mill or the fire-engine of a colliery. But, besides these con- 



(a) It will be seen from the next section, that notwiihsiaitding the general ex- 
prewioasof the courts, the rule appears to have received material relaxation 
in the case of matters of ornameut, &c. 
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8ideratioti6, the executor must attend to the construction of the 
article, and the mode of its annexation to the freehiild. And 
here again, if in these particulars it is found to resemble the 
Gider-miil or the fire^^engines, there will be the same reasott 
for accounting it part of the testator's personal estate. The 
executor will then have express authority for the removal of the 
article, both as regards the object and the nature of the erec* 
tion. It may be questionable whether it will, in any instance, 
be safe to rely upon the analogy of decisions between other 
parties ; and certainly those decisions must be resorted to 
with the greatest caution, ("a) It is presumed, however, that 
many of the arguments which the courts have adopted in sup- 
[ *I60 ] port of the claims of other individuals, such as ^custom, &c. 
will be entitled to equal weight in cases between heir and 
executor : and with respect to these and other topics arising 
out of the facts of each particular case, the reader is referred 
to the observations in the concluding part of the section re- 
lating to trade fixtures between landlord and tenant. (6) It 
should always be borne in mind on these occasions, that tt is a 
general maxim of law, that in questions between an heir and 
an executor, the heir and the real estate are to be preferred ; 
and that it is moreover a rule, which has itself become almost 
^ a maxim, that the inheritance shall never be suffered to de> 
scend to the heir prejudiced or imperfect. 

(a) Seeaate, p. 115. et seq. And see Lord Muiisfield's obtervatidos io Lawton 
«« Salmon, that a tenant might remove the sait-pao.*, though the ezecvtor coalfl 
not. (6) Aod aee as to cattom, ante, p. 146. in notii. 



Digitized by VjOOQIC 



J'lXTURES FOR ORNAMENT, &c. *161 



♦SECTION IL 

0/ e&« Right of the Executor to Fixtures put tij» for Or- 
namerU or Convenience. 

Having, in the last section, considered ceiteun cases in 
which as between heir and executor there has been a devia- 
tion from the general rule of law on the ground of trade^ it is 
in the next place to be inquired, whether the rule has been 
relaxed between these parties, in respect of articles which 
have no reference to trading purposes. 

At common law the heir was entitled not only to erections 
which might be deemed essential additions to the inheritance, 
but to things that had been affixed to the testator's freehold 
for mere ornament, or the general improvement of the estate, 
and notwithstanding they might be in themselves of a chattel 
and movable nature. Thus, it will be recollected, that it was 
said in the year-books and other early cases, that the executor 
should take nothing but what was properly in the nature of 
chattels. And that fixed fumacesy tahlesj dormdntf benches^ 
the covering of bedsj and the like should go to the heir no less 
than the trees growing on the land, or the doors and timbers of 
the house. 

This principle is found to govern all the earlier decisions. Right of eiecator 
But in progress of time.^ a more liberal construction of the Mmentric?' ^ 
rule appears to have been ♦admitted between these parties, r 4^x52 1 
For about the beginning of the reign of Queen Anne, the 
courts seem to have considered that articles fixed up merely 
as household furniture^ or for purposes of common domestic 
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converUencCf should not be accounted strictly a part of the in- 
heritance, but should go to the executor.in the nature of per- 
sonalty. 

Faniaoet. Thus in the case of Squier v. Mayer, in Chancery, (a) it 

Hwisriiurs* „ 

was held by the Lord Keeper, diat jumare, though fixed to 

the freehold and purchased with the house, and also hangings 

ntiiled to the walls, should belong to the executor, and not to 

the heir. And it is added in the report, that *< this was so 

determined, contrary to Heriakefiden^s case, (4 Co.,) ^' quHl 

dit n^est ley quoad prcBmwsa." 

Pictures. Pier- This doctrine, however, seems to have been qualified in tiie 
subsequent case of Cave v. Cave, in the same court (Trin. T* 
1705.) (6) For upon a question whether some ptcfore^ be* 
longed to the heir or to the executor, the Lord Keeper was of 
opinion, that '< although pictures and glasses, generally speak- 
^ ing, were part of the personal estate, yet, if put up in^ead 
" of wainscot, or where oAerwise, wainscot would have been 
^* put up, they should go to the heir. I'he house ought not to 
^^come to the heir maimed and disfigured. Herlakenden^s 
« case, wainscot put up with screws, shall remain with the 
"freehold." 

Glassei fixed But there was another determination almost immediately 

with screi^g. ' 

[ *153 ] *"®'* ^he foregoing case, which in its *principle aeems to carry 
^ the doctrine of Squier v. Mayer to a very considerable ex- 
tent. A bill was filed in the Court of Chancery, upon a 
covenant made by a testator, to convey a house and aU things 
affixed to the freehold thereof. And the Lord Keeper held,(o) 
that hanging and looking-glasses fixed to the walls of a house 
with nails and screws, and which were as wainscot, there being 
no wairMcot underneath, were only matters of ornament and 



(a) 2 Freem. 249. (6) 2 Vern 508. Law of Te »U 5fc0. 3 Bac. Ab. CS.— 

(6) Beck V. Bebow, 4 P. Wms. 94. An. 1706. 16 Yin. Ab 43. 
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f arniture^ and not to be taken as part of the house or freehold. 
And he was of opinion, that for this reason thej were not 
within the testator's covenant. 

According, therefore, to this constrnption it may be inferred, 
that, in the opinion of the Lord Keeper, hangings and glasses 
fixed up with screws and nails, and even if put up in lieu of 
wainscot, are to be deemed part of the personcd estate. For a 
covenant of this nature may properly be considered to pass to 
tiie covenantee every thing which an heir would take by 
descent. 

A decision proceeding upon similar principles occurred Tapettrr. Irao 
afterwards at common law. The litigating parties in this nies. 
case were the heir and the executor of the deceased owner of 
the land, and the determination is expressly in favor of the 
personal estate* In the case of Harvey v. H(m5eif,{a) in an 
action of trover brought by an executor against an heir, Ch. J. 
Lee held, that hangin^Sy tapeatryj and iron *back8 to ckimnitSy [ *154 1 
belonged to the executor, who recovered accordingly against 
the heir. (6) 

Of the above decisions it should be observed, that the case - 
of Btck V. lUhowy has frequently been cited and approved of 
by the courts on subsequent occasions. And the case of 
Harvey v. Harvey is expressly recognized by Mr. Justice 
BuUer in his treatise on the law of Nisi Prius. (c) 

The courts, however, have in several modem instances Dedsjooiiiotani. 

. . form as (0 the ex. 

shown a very great reluctance to acquiesce m the prmciple of ecau)r*tclalini. 

these determinations. Lord Mansfield, in the case of Lawtnn 

V* Sahnony{d) speaks as if the decisions in favor of canying 



(a) t Str. 1141. (b) A» to Haogiogs, tee ante, p. 77. in notis. (c) Bnl. 

N. P. 34. a {d) 1 H. filack..260. 
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away matters of ornament had arisen solely between landlord 
and tenant. And Lord EUenborough appears to have been 

Aetpoti. Orem. under the same impression, (a) In a late case it was said by 

' the Court of King's Bench, that certain articles consisting of 

$ei pott J avensy and ranges fixed up by the owner of a house, 

would go the heir and not to the executor. (6) And in another 

Stovi^ Cloieu case, in which there was a question whether $tavei^ cio«e(f, 
fkehesy hrewtng^vetsekf iocks^ blindsy &c. passed to the purcha- 
ser of a house, upon a sale and conveyance of the house, the 
court said,(c) that some of the articles, viz. the stoves, cool- 
ing-coppers, ma^h-tubs, water-tubs, and blinds, might be 
r*1551 removable as between landlord and tenant, *but would not 
belong to the executor^ but to the heir, and were as between 
those persons parcel of the freehold. And so, on a still more 
recent occasion, it was said by Mr. Justice Bayley, that staveSj 

G las G (^^ grateBysnd euphoards^ were parcel of the freehold, and 

though they might be removed by a tenant during the term, yet 
they would go to the heir and not to the executor, (d) 

According, therefore, to these authorities, the courts seem 
to consider that the old rule of law has received only a very 
partial relaimtion in the cade of heir and executor, (e) It is, 
however, material to observe, that in the cases before Lord 
Mansfield and Lord EUenborough, the conflicting claims of 
the heir and executor did not come into discussion; and 
therefore, the efiect of the decisions in favor of the personal 
estate was not particularly adverted to in their judgments. 
And so with respect to the cases last referred to, the question 
as to the heir's claim arose there only collaterally, and was 



(a) Elwes r. Maw (6) Winn v. Ing^elby, 5 Bar ft Aid. 625.- — (c) Cole- 

grave v. Dias Santos, 1 Bar. 4* Cres. 76.-* (d) R. «. Inhabitaots of St. Diis- 

*an, 4 Bar. 4* Cres. 686 (e) And see the observations upon this subject io 

the last eection. 

(1) Stoves fixed into the brick- work of the chimnies of a house were consid. 
ered by the Supreme Court a( Massachusetts, as fiitares, so that they coold not 
be removed bjr the owner of the house, which had been levied oa nader ao exe. 
cution against him. Goddard v. Chase, 7 Mass. Rep. 433^ 
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aot, 80 in S^fuier v. M^yer, and Harvey v. Harvey ^ Ae ea;pfes8 
flubject of determination. 

There is indeed much uncertainty as trfthe real extent of the ^^^'^ "^ *•**'. 
executor's claims in these cases ; and as the authorities are so 
few, and appear moreover so contradictory to each other, it 
maybe useful to see how these questions have been treated 
by the modem text-writers. ^ 

*Mr. Justice Blackstone in his Commentaries, vol. \L p. 428. p„;™"*^t!*"'' 
speaking of the doctrine concerning heir-looms, says, " on the [ *156 ] 
^'otber hand, by almo^ general custom, (a) whatever is ciirong- 
'* kf affixed io the freehold or inheritance, and cannot be severed 
*^ from thence wifliout violence or damage, quod ab eedibue «o» 
^^ facile revetfilur, is become a member of the inheritance, and 
^' shidl Iherefore pass to the heir ; as ehinmey'^ieceSy pump$, 
^^ old fixed or dormant tables^ bencheiy and the like." 

In Wooddeson's Vinerian lectures, it is said, (6) that " many Waintcots. 

' •' Poils, ^c. 

'' things which appear to be of a personal or chattel kind) > 

*^ nevertheless shall descend to the heir, and not go to the 

^' executor, such as things annexed and fixed to the freehold* 

^* which in some measure are necessary for the enjoyment of the 

*' inheritance, and which greatly contribute to its value, as 

'* wainscot in a house, and the posts and rails of an enclosure." 

And, ip Bum's Ecclesiastical Law,^c^ in allusion to the case Tablet. Otms. 
of Harvey v. Harvey y it is observed, that '* the law seemeth caset, ^, 
^* now to be holden not so strict as formerly ; and if these 
" things can be taken away without prejudice to the fabric of 
^^ the house, it seemeth that the executor shall have them : as 
'^ tables, although fastened to the floor ; furnaces, if not made 
'' part of the wall ; grates, iron ovens, j<icks,{d) clock-cases, and 
'' such like, although fastened to the freehold by nails or other- 
** wise." 

(a)Qu»re, if theexpiession '^almost general Qustom,** is not accuratelj oMd 
here for (He common law. (6) Vol. il. p 379.— (c) Vol. iv. p. 301 , 7th 

ed- - ^/tv * -.♦o im*k. being parcel of the freehold, lee 1 Sid, 207. 

1» 
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General obierra- *The result of the several opinions and authorities upon 
this subject appears to be, that there are some species of arti- 
cles which, as being put up merely for purposes of ornament, 
or common domestic use, may be accounted part of the 
testator's personal assets. If, indeed, the cases of Squier v. 
Mayery Beck v. Rebow^ and Harvey v. Harveyj are to be con- 
sidered still unimpeached, these decisions have introduced an 
important modification of the ancient doctrine, and seem to cany 
the exception almost as far as in the case of landlord and tenant, 
(a) Nevertheless, the observations of the judges in the 
several cases that have been referred to, together with the 
firequent allusion which the courts have made to the inflexible 
nature of the rule in favor of the real estate, must be considered 
as restrictive of any general right to fixtures on the part of the 
executor. And it may certainly be laid down as a clear rule in 
all cases, (6) that if an article put up for ornament or conven- 
ience, is so annexed to the freehold that the inheritance would 
be greatly deteriorated by its severance, the executor will not 
be entitled to take it away.(c) 



(a) As to inferring the rights of an executor from those of tenants for yean or 
for life, tee the concluding part of the preceding section. (6) 3 Bac. Ab. 63. 

-(c) For other consideraUons a&cting the class of fixtures treated of in 

ihis iBCtion, see, ante Ch. II. } 4» 
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•SECTION III. 
Of Charter$f Heir^LoamSy Emblemmt8f 4*c. 

There are certain species of things connected with the 
subject of the present treatise, which, like fixtures, are of a 
very technical character, and partake partly of a real and 
partly of a persancd nature. It is proposed to investigate the 
doctrine relating to property of this mixed nature. And as the 
questions to which it gives rise, usually occur between heir and 
executor, the present seems the proper place for considering it. 
And fir stf 

Of Charters. 

Charters, or deeds relating to the inheritance, mre the Gbartcn, Ac. 
evidential muniments of the estate. They are, as Lord Coke f^d. 
expresses it, the sinews of the land. On this account, the law 
provides that they shall always follow the land to which they 
relate, and shall vest in the heir, and pass to the alienee, as 
incident to the estate, etratume terr(B.{a) 

From their strict relation to land they have even be«n 
accounted for some purposes not to be chattels. (6) And, 
therefore, it is said, that if a man *gives and grants omnia bona [* 159 ] 
el caiaUa^ his charters concerning his land shall not pass by 



(a) 20 H. 7. 13. 21 H. 7. 26. Co. Lit. 6. a. 11 Co. 50. ^iford't case. Fiti. 
Nat Brev Detinue, Com. Dig. Tit. CKarters, A. Sec also 1 Co. 1. Moor. 687. 

(6)Noy'fMaitiiis,p. 369. (9th 1^.) Tide 2 Roll. Ab. 106. LeyGacer, 

E. F. 
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these words, (o) They are, however, so far in the nature of 
personalty, that an action of trover, detinue, or trespass dc 
hanis asporiatisy will lie for theni.(6) 

Chett coDtainins; There seems formerly to have been some difference of opi- 
nion with regard to the box or cheat in which charters are pre- 
served, whether it should also pass to the heir ; and distinc- 
tions have been taken as to the box being sealed or locked, or 
otherwise. 

Swinburne lays it down,f c^ that the box ensealed^ though the 
same be not affixed to the freehold, yet, because it eontains 
those things which belong to the heir, it also belongs to the 
heir, and not to the executors. And in RoUe's Abridg- 
ment(d) it is said, that if the charters are in a chest, the exe- 
cutors shall have the chest, and the heir the charters : and if 
the chest is ahtU, the heir shall have the chest €dso ; but if it is 
not shut, the executors shall have the chest 

But of these distinctions the author of the Law of Testa- 
ments observes, that they peem not to be well taken. For, 
he says, if it be a box purposed for the keeping of the deeds, 
r #X60 1 ^^ ^^^^ ought to have *it, whether locked or open ; on the 
other hand, if it be a box designed for other use, as for the 
keeping of linen, it cannot be said to be appurtenant to eviden- 
ces, although some be in it, for so may other things also ; or 
perhaps it may be a chest or cabinet of great value, surely this 



(a) Perkins, s. 115. Sbepp. Touch, ch 5. p. 97. Br. Ab. Chattels, pi 9. Roll 
Ab. Grant, X. The law considers them as partaking* so mach of th^ nature of 
land, that larceny at common iavir cannot be committed of them. L Hale, P. C. 
510. Leach'f C L. 13. But se^e 1 Hawk. U2, ^ 10 E. 4 14., where another rea- 

•on is suggested for thia rule. (6) Com. Dig-, Charters, D., Action upon 

the case. Trover, C, Trespass, A 1. Vide 3 Bar & Cres.2S6 (c) Treat. 

00 Wills, p. 759 (d) Roll Ab. Tit. Eiors. U. Id. tit. Ley Gager, F. 
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shall not go to the heir, when perhaps there is not personal es- 
tate sufficient to pay the testator's debts, (a) 



In like manner in Wentworth's Office of Executors it is 
said, that the distinctions taken in the old cases are not ground- 
ed on good reason : and, in Comyn's Digest, it is laid down, 
in general terms, that the chest passes to tiie heir. (6) 

It should be observed that those deeds and writings only are ^^^^ relating t( 

"^ perionaltj. 

h^re intended, which concern land and relate to the freehold 
and inheritance. For such as relate to personalty^ as terms o^ 
years, goods, &c. will belong to the personal representative, 
together with the chattel interests to which they refer.(c} 

And so, if the writings of an estate are pawned or pledged Deeds pledged, 
for money lent, they are considered as chattels in the lands of 
the creditor, and, in case of his decease, they will go to his 
personal representative *as the party entitled to the benefit ac- t *^^^ } 
cruing from the loan.(d) 

Of Hsm-LooMs. 

Another instance in which property may pass to the heir. 



(a) Law Test. 381. Vide 4 Bora's Ecc. Lair, 304 (6) Com Dig. Bieos, 

B. Charters, A. See opon this subject 36 H. 6. p. 27. Finch. Bk. 1. p. 16. 
Ploird. p. 323. Br. Ab. Chattels, 18 Roll. Ab. Grant, X. pi. 5. Godolph. Orp. 
Leg. pt. 2* cb. 13. Sbep. Touch, p. 470. Noj's Max. 239. (9th ed ) It is said 
that larceny cannot be committed of the box in which charters are kept. 1 Hale, 

510. 3 Inst. 109. (c) Off. Ex. 63 3 Bac. Ab. 65. {d) Shep ToocB. 

469. Tollers* Executors, 2*'^1. To whom the possession of .deeds.appertains in 
different cases, see, upon a warranty of title. Lord Backburst*s case. 1 Co. 1., 
Harg^. Co. Lit. 20, a. n. 1 17: in case of conve)'attces to ares, Cro. Jac. SI 7, Harg^. 
Co Lit 6, a. N. 4 : in case of estates for life or in tail, Finch. B. 1. c. 3. p. 23. 
Id B. 2. c. 2. p. 88. 2 P. W. 471, in case of a purchase not completed, 3 Bar. 
it Cres. 225. And for other cases upon this. subject, see Fits. N. B. Detinue. 1 
Dick. 650. l£deo,8. 2T. R.708. 2 Taunt. 268. 6. Taunt. 12. 
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although it is in itself of a personal nature, is in the case ef 
hetr4oam8. 

Seir-Ioonif go Heir^lootM. chiefs or prt netpa/«, are those thinss which have 
withthecftateby . „ ., / . , . . ^ ... .. 

ciiitom. continually gone with the capital messuage, (a) and which upon 

the death of the owner, descend to the heir along with, and as 

a member of the inheritance, according to the special custom of 

some countries. 

Are penoaal An heir-loom, in its strict and proper sense, is always some^ 

loose personal chattel, such as would ordinarily, and but for the 
particular custom, go to the personal representative of the de- 
ceased proprietor. (&) 

Lord Holt, indeed, is reported to have said, that goods in 
gross cannot be heir-looms, but that they must be Ubings fixed 
to the freehold^ as old benches, tables, &c.(c) And it is ob^ 
[ *162 ] served that Spelman *tbus defines an heir-loom : <^ Omne uten* 
*^ site robustius quod a6 CMLibus nofi facile revellUury ideo^^ ex 
<^ more quorandamlocorum ad hoeredcm transit tanquam ffietn- 
" brum h(ereditatis.^\d) 

As the best bed, But the instances met with in the different authorities are 

teble, 4v. 

always things of a mere personal chattel kind, not affixed to 
the house or land ; such as the best bed, table, pot, pan, carti 
or other dead chattel movable. These are the only kind of 
heir-looms mentioned by Lord Coke ;(e) and he illustrates Ins 
remarks upon them by this citation from the old Entries :-^ 
<< Consuetudo hundredd de Stretford in Com* Oxon* esty quod 
<< hoBredes tenementoruminjra hundredmnpra dictum existentium 
** post mortem antecessorum suorum habebunt^ ^c. princ^paUum 



(a) 14 Yio. Ab. '290 (b) Co. Lit. 18, b. 185. b. (e) 12 Mod. 520, 

ttt Nisi Pk'ias. But see the seme case in 1 Lord Raj 728, where Lord Ho(t is 
reported merely to have said, that ooljr things ponderous can be heir-kMNBi.— — 
{d) Spelman's Gloss, voce Heir-Loocne. («) Co. Lit. 18. b. 
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^ AnglicB ; an heire-loome, viz : de quodam genere cataUorum, 
^^ utenailiwnf ^c, optimum plauatrumf optimamj carucam^ op" 

Soy in Le8 Termes de la Ley, an heir-loom is said to be 
'^ any piece of household stuff {ascun parcel des utensils d'un 
<< foease,) which by the custom of some countries, having be- 
<' longed to a house for certain descents, goes with the house 
*< after the death of the owner unto the heir, and not to the 
** executors." 

Sir WilKam Blacfcstone, in the Commentaries, describes 
heir-looms as << goods and chattels," (a) and always treater 
thenti as personalty ; though (with some degree of inconsisten- 
cy perhaps) he says, they are generally^such things as cannot 
be taken away without damaging or dismembering the freehold 
*And in one part of the Commentaries (&^ he says expressly, C ^^^ J 
<< An heir-loom, or implement of furniture, which by custom 
^ descends to the heir, together with an house, is neither land 
<< nor tenement J but a mefe movable.{c) 

And indeed, if by heir-looms were to be understood only 
matters affixed to the freehold, it would follow that there are 
some articles attached to the realty which require the aid of 
custom to make them descendible with the inheritance, and 
which, but for. such custom, would legally belong to the exe- 
cutor. Such a principle, however, is altogether inconsistent 
with the general rule respecting annexations to the freehold ; 
unless, indeed, it be thought that in these cases, the chief ope- 
ration of custom upon ^ matter which would of itself necessa- 
rily pass to the heir as parcel of the freehold, is by imparti^ 
to it a further, incident, (which will presently be noticed,) viz. 



(a) 8 Com. 428. (6) 2 Com. 17,— (c) And tee to the same effisct, 

Roll. Ab. Descent, £. Doct St Stod. dial. 2. cb. 40. p. 238. So, the heir roi^ 
recover an heirloom in detinue, Br. Ah. Detinae, pK S0« 
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' that of making it inseparable and inalienable from the inheri- 
tance by devise. 

Things in thena- There are certain species of chattels which may be consi- 
tureo eir- ooms ^^^.^^ ^ ^^ nature oj heir-looms, and which are held to pass 
to the heir with the inheritance. But the things referred to, 
seem to differ from those that are stfictly heir-looms, be- 
cause the 4itle of the heir in these cases does not di^etid upon 
finy local custom' And, it may perhaps deserre to he remark- 
ed, that an attention to this distinction would remove the con- 
[ *164 ] fusion which has sometimes arisen *from classing under the 
general name of heir-looms all those personal chattels which 
ti^e law gives to the heir as part of, or incident to his inheri- 
tance. 

Coat armour. Thus, the coat-armour of a^ aneester k»mg in a diunsh, and 

^ncien pic ures, ^ gword, pennons, and other ensigns ef honor suited to his 
degtm, descend to the heir in the nature of heir4o6ms. And 
in like monner, aneieiit ^portraits and &mily(»€ture6, though 
not fastened to the waHs of the liouse, acoompafty the inheri- 
tance ; and the executor is not allowed to remove them, al- 
though tbey are mere personal chattels, (a) 

Collar of S. s. £'o aJso 4he ooBar of S. 6. and garter of^M, descend as 
.ensigns .of honor and state, in die way of heirlooms ; and even 
although there may be a special bequest of all jewels. (6) 



(a) 12 Rep. 105 Corven'8 case. Godb. 199. 1 Browol. 45. Noy, 104. 2 ^ulst. 

151. Cro. Jac.367. Vin Ab. Descent, E. Com Dig. Cemetery, C. 

{h) 11 Vm. Ab 167. Ov^eii 124. Tountess of Northumberland's Case. SwiiA. 
Part 3. 9, G. And see li^rd Petre v. Heneafe. 12 Mod 520 1 Ld. Hay. 7^. S. 
C. For an explanation of the collar of S. S., tee Selclens Titles of Honor. 
Mr. DMsraeli relates, from an article' among the Sloane M. S. S , that upoa 
Lord Coke*« disgrace, the new Chief Justice sent to purchase his collar of S.S. 
Lord Coke returned for answer, that he would pot part with it, but would leave 
it to his posterity, that they might one day know they b^d a chief justice for their 
ancestor, D^IsraeliVCuriosities of Literature, Sod, series, vol. 1. p. S98. 
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And so the ancient jewels of the Crown are said to be heir- Crown Jewels, 
looms ; because they are necessary to maintain the state and 
support the dignity of the sovereign for the time being, (a) 

♦Moreover, the heir may sometimes claim a right to a per- ^"r*JJig°5"n 
sonal chattel from the peculiar manner under which the estate 
is holden. Thus an ancient horn, where the tenure of the 
land is by carnage, shall always descend to the heir. (6) But 
things of this description seem rather to resemble charters of 
inheritance ; or they might perhaps more properly be ranked 
among some of the species of possessions that are treated of 
in the ensuing pages, (c) 

/ A testator may also by his will constitute what has been JheiiSwmr**^ 
called a quasi heir-loopa. That is to say, he may devise, or 
limit in strict settlement, an estate and capital mansion, to- 
gether with personal property, as the plate, pictures, library, 
furniture, &c. therein, such plate, &c. to be enjoyed, together 
with the house and estate, anaUenable by the devisees in suc- 
cession, so far as the law will allow. (<i) Limitations of this 



(a) 2 B!. Com. 428. 14 VIn. Ab. 290. Swiab. Tr. W. part 3 s. 6. p. 251. 
King Charles 1., in the beginning of his reign, ordered several valuable jewels 
which had long passed with the Crown bj continual descent, to be sold under 
a special warrant to the Duke of Buckingham : among them was a very valaa' 
ble collar, known as the inestimable great collar of ballast rubies. See the war 

rant in Rymer's Poed. vol. 18. p. 236. (b) 1 Vcm. 273. Puscy ». Posey. 

As to tenure by cornage, Vide Co. Lit. 107. a. Of the Pusey and other horos, 
as a charter or instrument of conveyance, see several curious particulars in the 
ArchBBologia, vol.'S. p. 1. et seq. . And see id. vol. 1. p. 168. vol. 6. p. 340., 
vol. 6. p. 42. (c) Things belonging to ecclesiastical houses, and which 

have continually passed from successor to successor have sometimes been con- 
sidered as heir-looms. And so the ornaments of a bishop's chapel, 4kc. As to 

which see ante p. 129. (fl Wood Vin . Lee. vol. 2. 380. See Cadogan ». 

Kennet, Cowp. 432. Foley v. Burnell, Cowp. 435 in notis. 1 Br Ch, Rep^ 
279. 2 Atk. 82. 321: 2 P: Wms. 336. And see Feame's Eiec. I>ev.(6th ed. 
by Botkr) 407: Harg. Co.Lit. 18. b. N. 109. 

19 
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sort depend upon the principles of executory devises, and thp 
doctrines of equity ; for a remainder, in the strict sense of the 
term, can only be linuted of a freehold estate. This subject 
has given rise to many questions of considerable nicety ; and 
[ *166 ] it will be sufficient, on the present occasion, to observe *ge- 
herally, that upon such a devise or settlement, the absolute in- 
terest in the chattels, subject to the interest for life which may 
be created in them, will vest in the person who is entitled to 
the first estate of' inheritance, whether in tail or in fee ; and 
upon his death the property will devolve upon his personal re- 
presentative, (a) 

, HeirJoomt not With respect to heir-looms properly so called, viz. those 
fr(xntb/e8Uite. depending on custom, it appears that they cannot be devised 
away from the heur ; that is to say, when the inheritance to 
which they belong descends to him. For Lord Coke lays it 
down, that '* if a man be seized of a house, and possessed of 
^ divers heir-looms that by custom have gone with the house 
<< from heir to heir and by his will deviseth away the heir-looms> 
" this devise is void."(6) 

Upon this it has been observed by Woodeson in his Vine- 
rian Lectures, (c) that the opinion of Lord Coke is founded 
upon a decision in 1 Hen. 5. 108, which, he thinks, being pri* 
or to the statute of wills, could only amount to a determinatioa 
against such a devise of heir-looms sepatately from the house 
by way of personalty : and he supposes that at present they 
might be devised as realty -distinct from the estate. Upon re- 
ference however to the passage In Co. Lit. it appears, that 
Lord Coke grounds his opinion upon a principle which applies 
as well to a devise by way of realty, as of personalty, viz : that 



(a) The several decisioiis upon this subject are collected in Roberts* TreatiWt 

on Wills, vol. Vp. i-'9S. et seq. (6) ( o. Lit. 185, b. So per Lord Coker 

the Crown Jewels are not deviaable by testament Co. Lit. 18, b . (c) Vo^ 

2, p. 380. 
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the etuiom vests the property in the heir instantly *upon the 
death of the testator, and takes place of the devise, which has 
effect only after the death of the testator. And although this 
reasoning has not been universally assented to, yet the doc- 
trine appears to have been recognized by many subsequent 
authorities, (a) 

The owner of the inheritance, however, may, during hit J^Yj^y^^** 
Ufcy sell or dispose of these customary heir-looms, as he may owner; or de- 
of the timber of his estate. (&) And if he devise the house freehold. 
away from the heir, it is presumed that in this case the heir- 
looms would pass with the house to the devisee, (c) 

Of Dbeb, Fish, &c. as incident to the Inheritance. 

There is another description of property, which the law 
considers to be so appropriated to, and so necessary to the 
well being and enjoyment of the inheritance, that although it is 
in itself of a personal nature, yet it always accompanies the' 
land, and vests in the heir, and not in the personal representa- 
tive. 

For, as it is said by the old writers, if a mat buy divers F|* belong; to the 
fishes, as carps, breames, tenches, &c. and put them in his 
pond, and dieth, in this case the heir who has the water shall 
have them, and not the executors ; but they shall go with the 
inheritance, because they were at liberty, and could not be 
gotten without industry, as by nets, and other *engines:(d) [*16^] 



(a) Com. Dig. Biens, H. Harg. Co. Lll. 18, b. Per Lord Macc!e86eld, Cbanc- 
1 P. Wins. 730, And see Mr. Serj. Hiil*8 MS nole, 14 Vin. Ab. 290, in Line. 

Inn. Lib. \b) 2 Bl Com. 429.— (c) That, if an estete be devised in 

tail with remainders, the devise over is good a;} to the heir-looms as well as to 

the estate, see Mr. Serj. HilPs MS note, 14 Vin. Ab. 29L {d) Co. Lit. 8. 

a. 11 Rep. 50. Liford's case. Swinb. on Wills, 759. Keilw. 118. 4 Leon. 340. 
Owen 20. Cro. EUz. 372. 1 Roll Ab. 91C. Com. Dig. Biens, B. Off. Ei. 52. 
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Deer, cooies, 
fvraiif , 4rc. 



Hawks and 
hound«. 



[*169] 
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otherwise, however, it is, if they are in a trunk, or in a net, or 
the like ; for then they are severed from the soil, (a) 

So likewise, of deer in a park, conies in a warren, and doves 
in a dove-house ;(b) and so of pheasants and partridges in a 
mew ; swans, though unmarked, in a private moat or pond, or 
kept on water within a manor, or at large, if marked ; and, as 
it is said, bees in a hive ; all these shall go along with the 
inheritance ; and the reason assigned is, beca^se without them, 
the inheritance is incomplete, (c) 

And these things are considered in law SQ miich a part of the 
inheritance, that the destruction of them is waste. And 
therefore if a tenant for life of a park, vivary, warren, or dove-, 
house, kills so many of the deer, fish, game, or doves, that 
there is not sufficient left for die stores, it is waste, (d) 

It is said in Swinburne's Treatise on Wills, (e) that hawka 
and hounds belong to the heir with the estate ; and Noy is an 
authority to the same effect ;(/) and he says, that by a grant of 
all goods and chattels, neither hawks nor hounds nor other 
things ferm ^naturo^ shall pass, and the heir shall have them. 
It is presumed, however, that at the present time the law is 
otherwise witj| respect to this description of property, (g*) 



(a) Id. ib. 3 Bac. Ab. 64 Com. Dig. Bieas, F. (6) Note a sop. 7 Rep. 

90» 91. Case of Swans. See also 18 Ed 4. p. 14 God. Orp. Leg. 126 Noy^s 
Max. p. 230. 239 (9tb ed.) 11 Via. Ab. 166. It would appear that the above 
/lule rsepecting deer must be understood only of deer in legal parks, i. e parks 
by grant or prescription See per Willes Ch. J. in Davis v, Powell, Willes,' Rep. 

46. («) See the preceding notes, and. Shitp. Touch. 469. {i) 1 Cni. 

Dig. tit. 3 chap. 2. s. 20. Vin. Ab. Waste, E. (e) Part 7. s. 10. p 938. 



(/) Noy's Max. p. 239. Bth ed. id. 144 230. (g) See Off. Ex. 53. 

57. God. Orp. Leg. part 2. ch. 13. & part 3. ch. 21. 3 Bac. Ab. Executors, 57. 
65. It is said to be to this day, a branch of the king's prerogative, upon the 
death of every bishop, to have his mew or kennel of hounds, (muta canum) or 
a composition in lieu thereof. 4 Inst. 338. Swinb. part 2. s. 26. 2 Bl. Com. 
413. As to which, see Spiem.Rem. p. 117., iu the Answer to the Apology for 
Archbishop Abbot for shooting the keeper of Bramsil Park while hunting. 
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It should be observed that in these cases the testator is sup- Otbenrite wUra 

the testator bM a 

posed to have the inheritance in the park, pond, &c. conse- chattfil interem 
quently the question is between the heir succeeding to the 
ancestors' estate, and the executor who takes no interest 
whatever in the land. But the case will be different if the 
testator has only a term of y^ars in the premises ; for then if 
he dies before his term is expired, a^ his executor suc- 
ceeds to his interest in the land, he will also have the deer^ 
&c. with the land to which they belong. For in this case they 
pass to the personal representative as accessary chattels 
following the state of the^ principal ; and the heir can have-no 
right to the interest in the land which is itself personalty, (a) 

In like manner, if the testator have any tame deer, rabbits. Or tlie deer, ^. 
pheasants, partridges, pigeons, &c. they shall go to the execu- 
tors : and though they were not tame, ^yet if they were kept r 4If ^70 1 
alive in any cage, room, or such like place, the executors shall 
have them. (6) 

The species of property spoken of in this division is some- 
times considered by writeis to pass with the inheritance as 
heir-looms. But it has been shown in a preceding page that 



(a) Off. Ex. 53. God. Orp. Leg. part 2. ch. 18. And see Harg. Co. Lit. 8. a. 
N. 41. where, hoivever, the distinction above adverted to, it ezpreaied in larini 
that might perhaps be miionderstood. See also 11 Yin. Ab. 166. So, if an 
ezecQtor takes an estate pour awter vie, or an heir sacceeds a special occupant, 
they will have the same interest in the property that the deceased owner of the 

particalar estate enjoyed. (6) Off. Ex. 53. 57. Law of Test. 379. In this 

latter aatbority it is said that pigeons though not tame, yet if they are not able to 
fly, shall belong to the executors ; with which ace. 3 Bac Ab. 66. But see a 
eontrary rule in several of the authorities above referred to. As to the distinc* 
tions taken in early times with respect to the property in deer that wertt tame, 
or which could be identified by some peculiarity, at white deer, see Reeve't 
Hist, vol 3. p. 378. 
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the right of the heir in respect of heir-looms is founded, not 
upon the nature of the chattels themselves, but altogether upon 
special custom. 

Of Things annexed to the Freehold of the 
Church. 



fiffigies, 4tj.* ^'^ *""* *^*^" ^^^ ^ * former page that the coat-armour and 

ensigns of honor of an ancestor, such as pennons, armorial 
trophies, achievements, &c. hung up in a church, belong to the 
heir in the manner of heir-looms. The same rule holds as to 
monuments, tomb-stones, and effigies, &c. set up in the 
church. And notwithstanding these things may be absolutely 
affixed to the walls or fabric of the church, yet the parson shall 
not take them although the freehold of the church is in him. 

For Lord Coke says, (a) ^'If a nobleman, knight, esquire, 
'' &c. be buried in a church, and have his coat-armour and 
^' pennons with his armes, and such other insignes of honor as 
[ *171 ] « belong to his degree or *order, set up in the church, or if a 
^^ grave-stone or tomb be laid or made, &c. for a monument of 
^< him, in this case albeit the freehold of the church be in the 
<' parson, and these be annexed to the freehold, yet cannot the 
<< parson or any take them or deface them, but he is subject to an 
** action to the heire and his heires in the honor and memory of 
'' whose ancestor they were set up. (6) And so it was holden 
*^ Mich. 10 Ja. and herewith agree the lawes in other countries. 
" Note this kind of inheritance. And some hold that the wife 
*' or executors that fir§t set them up may have an action in that 
<< case against those that deface them in their time."(c) 



(a) Co. Lit. 18. b. (6) Unless they were set up without the cooaent of 

the ordinary. See Gib. Cod. 464 {c) See also 12 Rep. 106. Conrcn's case. 

3 Inst. 20S. 1 Roll. Ab Descent, E. Sid. 20h. Doct. & Stud. p. 305. 309. Com. 
Dig Cementery, C As to the right to erect monuments in a church, see 3 Inst. 
202. Degge p. 217. (7tb ed.^ AjibA*^ i Hzx.I^ AJa, 6Q8. 1 B^rtu^^ - - «IA. 
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It was holden by the Court of Common Pleas in a very 
recent case, (a) that the property of a tomb-stone remainded in 
the party who erected it, and that he might maintain an action 
of trespass against a person who wrongfully removed it from 
the church«yard and afterwards erased the inscription* 

But things that are fixed up in a church not in honor of Mourning hoog 
individuals, but for other purposes, as when a church is hung m Scaffolding,' ftc. 
mourning, or when ornaments or erections, as scaffoldings, 
&c. are put up on public occasions, these become the property 
of the parson, *in consequence of his possession of the *172] 
fireehold, and on the ground of their being a tacit gift to him. (6) 

With respect to pews and seats erected in a church, it seems P«w a and ««att. 
that they become by am[iexat]on parcel of the fi-eebold of the 
incumbent ; though the use of them is in those who have the 
use of the church, (c) And therefore, if seats have been 
placed in the church without legal authority^ it is said that the 
property of the materials when pulled down is in the parson. 
But as to seats put up by the parishioners by good authority, it 
seems, according to the ecclesiastical writers, that the property 
of the materials upon removal will be in the parishioners, and 
tiiat the churchwardens and not the parson may maintain an 
action for taking them away. ((I) With respect, however, to 
moveable seats standing in a church, it has been said that the 
party that set them up may remove them at his pleasure, (e) 



(a) Spooner v. Brewster, 3 Bing. 136. 2 Carr. N. P. C. 34 (b) Vide 

Cases and Opinions, vol. 1 273. But see Cramp v. Baylej. Clk. Kent Lent 
Ass. 1819, cited in the notes to the last edition of Degge*s Parson's Coonselbr, 
bj Ellis, p. 218. And see Prideaux, directions, p. 87. ; and the antborities there 

referred to. (c) 8 H. 7. 12. Br. Ah. Chattels, pi. 1 1. 1 T. R. 430. 5 Bar. 

ft Ald« 361. And see 1 Phill. Rep. 322. id) Degge, p. 213 (7th ed.) 

Barn's EccXair, vol 1. tit. Church. Noj, 106. Vide Shaw's Par Law.ch. 26. 
s. 9. Prideauz, 73. (s) Degge, 211 This, bowe?er, seems to be question- 

able. And lee 8htw, cb. 25. s. 7. Prideauz 92. 
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Bellt. Xf a man hang up bells in the steeple, they become church 

goods, although they may not be expressly given to the church ; 
he cannot therefore afterwards remove them ; and if he doesy 
he may be sued by the churchwardens, to whom the custody 
[ ^173 ] and possession of the goods of the church belong, though the 
property of them is in the parishioners, (a) 

So, if a man take the organ out of a church, the church- 
wardens may have an action of trespass against him ; because 
the organ belongs to the parishioners and not to the parson, 
and the parson cannot sue the taker in the Ecclesiastical 
Court.(6) 

Of Emblements. 

It will be useful to advert in the last place to another spa 
cies of proi erty which has often been compared to fixtures, 
and respecting which, questions frequently arise between the 
heir and the personal representative of the deceased owner of 
the inheritance. 

Emblemrati be^ There are certain vegetable products of the earth, which, 

ezecotor. although they are annexed to and growing upon the land at Uie 

time of the proprietor's death, yet, as between his heir and 

his executor, they are considered as a chattel interest, and will 

pass to the executor. 



(a) 11 H. 4. 12. Degge, SI 7. .Burn's Ec Law. ub sup. Com. Dig.Esglise, F. 
3Cro. Eliz. 145. That bells are parcel or the freehold of the cburcb, see 11 
H. 4. 12. Sid. 206. 1 Lev. 136 S. C. as to the origin of the bells and cbimeti 
and tonae curious observations upon them, see Lutw. Rep. bj Nelson, p. 327. 

1 Salk. 164. Roll. Ab. Prohibition, K. Sid. 206. (6) 1 Roll. Ab. 393. The 

succeeding churchwardens may sue although the trespass was done in the time 
•f their predecessors. Cro. Eliz. 145. 179. I Leon. 177. 
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In general, trees and the fruit and produce of them, from 'r»«e«» ^^ *«• 
their intimate connection with the soil, follow the nature of heir. 
their principal ; and, therefore, when the owner of the land 
died, they descend to the heir, unless they have been pre- 
viously severed. *So it is of hedges, bushes, &c.(o) For [* ^^^ ] 
all these are the natural or permanent profit of the earth, and 
are reputed parcel of the ground whereon they grow. (6) 

But com and other products of the earth which are produc- Year's crop of 

CO n, Ac. goes (o 

ed annually by labor and industry, (and thence called fructus •xecator. 
industrialtiS,) having been sown with the intention of being 
afterwards septurated from the realty, are held to partake of a 
personal nature. Hence, if the proprietor sows or plants his 
land, and dies before gathering the produce, his personal re- 
presentative is entitled to take the profits of the crop, or the 
emblements^ as a compensation for the labor and expence of 
tilling, manuring, and sowing the land.(l) And this rule 
is founded on a consideration of public benefit, and is said to 
be for the encouragement of husbandry, and the increase and 
plenty of provisions, (c) 

It seems to be now fully established that not only com and Hemp, bops, 
grain of all kinds are emblements, but every thing of an arti- '*^*** ^' 



(a) Com. Dig. Biens, H. 11 Rep. 48. (6) It would seem that not only the 

natural fruits, that is, such as grow of theii own accord and without any great 
labor or cost, but all growing fruits, though, produced by skill and culture, are 
the property of the heir. Vide Swinb. p. 934. 936. Noy*s Max. 116. (9th ed ) 
God. Orp. Leg. part 2. ch. 14. s. 1. & part 3. c. 21 s. 13. Cro. Car. 515. 3 Bac. 
Ab. 64. Com. Dig Biens, B. Off Ex. 58. 2 Freena. 210. 

{i) The late revision of the statutes of N. Y. expresily provides, (Vol. 2. p. 
83.) that ** the crops growing on the land of the deceased, at the time of his 
death,** and ** every kind of produce raised annually by labor and cultivation, 
excepting grass growing and fruit not gathered*' shall go to the execoton or ad- 
nunistratora.- 

(c)Co. Lit 65. b. 1 Roll. Ab. 726. et seq. Swinb. Wills, p. 210. Com. Dig. 
Biens, 6.1. 2 Bl. Com. 122. 
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ficial and annual profit that is produced by labor and mantir- 
ance. Thus, hetnp, flax, saffron, and the like ;(a) and melons^ 
cucumbers^ artichokes, &c. And hops also, alHiongh they 
r *176 1 spring from old roots ; because they are annually *manured 
and require cultivation. (6) And so of turnips, carrots, &c.(c) 

Of the latter kind of produce, it is said indeed in Went- 
worth's Off. Ex.(d)that roots in the ground shall not go to the 
executor, but to the heir ; because they cannot be taken with- 
out digging and breaking the soil which belongs to the heir. 
This opinion, however, is contrary to the general principle of 
emblements, and to the rule as laid down by Lord Coke : and 
it appears now to be generally understood, that the executors 
shall have emblements of all annual crops sown by the testa- 
tor, and which are growing at the time of his decease, (e) 

Artificial grasses. ^^^ *^® growing crop of grosSf even if sown from seed, or 
though ready to be cut for hay, cannot be taken as emblements ; 
because, as it is said, the improvement is not distinguish- 
able from what is the natural product, although it may be in- 
creased by cultivation. It seems, however, that the artificial 
grasses, as clover, saint-foin, and the like, by reason of the 
greater care and labor necessary for their production, are with- 
in the rule of emblements, and belong to the executor. (/) 



(a) Id. ibu God. Orp. Leg. part 2. c. 13. 2 Freem. 210. Gilb. Law. Ev. 208. 

216. (6th ed.) Harg. Co. Lit. 65. b. (6) Id ib. Harg. Co. Lit. 65. b. 

note 364. (c) Id ib. Law of Test, 380. Cro. Car. 615. {d) Off. Ex. 

61, 62. Gitt). Evid. 216. God Orp Leg. part 2. c. 14. s. 1. («) Vide 1 Roll. 

Ab. 728. God. Orp. Leg part 2: c. 14. Com. Dig. Biens, G.^ I. 3 Bac« Ab. 64. 

2 Bl. Cora. 123. Harg. Co: Lit. vb sup. (/) 1 Roll. Ab. 728. Hob. 152. 

2Freein. 210. SSalk 160. Coni^ Dig. t«6. sup. Bac. Ab. ub. supi. Gilb. £?. 
216. A«i to CloviVj ^c. see Mr. Serj. Hiirs MS. DOte, 9. Vin. Ab. 368. See 
also Shep. Touch, by Preston, p. 469. It is said that dtmg in a heap is a chattel 
in the hands of the executors ; but otherwise if spread OQ the land. Per RoUe 
J. Slj. 66. Vide Aleyn, 3L tfo^'s Max. 119. (9th ed.) 
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♦With respect to the parties entitled to emblements, it is to Who may have 

- - - , , . ., emblemeutt. 

be observed that the privilege is not confined to the case of 
the personal representatives of a tenant in fee as against the 
heir ; for the law allows a similar indulgence to many indi- 
viduals claiming different degrees of interest in land. It would 
be foreign to the object of the present treatise to enter into a 
particular enumeration of the several persons entitled to this 
privilege ; but it may be useful to notice a few instances, for 
the purpose merely of explaining the manner in which the 
right is affected by the nature of the estate, and by the mode 
in which it is determined. 

Thus, if a tenant for life, whether for his own or pour auier 
Vie, sows the land and dies before the severence of the cropj 
his executors shall have the emblements ; because, in this 
case the estate of the tenant is said to be determined by the 
act of God. (a)(1) 

So where a life estate is determined by the act of law ; as 
if a lease were made to the husband and wife during the cov- 
erture, and the husband sows the land, and they are divorced 
causa pradontractus, the husband in this case shall have the 
emblements ; for the sentence of divorce is the act of law. (6) 

A tenant at will,, when the landlord determines the will, is 
entitled to emblements; (2) so also is a lessee for years of 
tenant for life. And so a tenant of any other estate which is 



(a) Co. Lit. «6.nip. EolL Ab,ub.tup. (6) 5 Co. 116. Roll. Ab . «&. ny. 

(1) Aud apoD the same principle, if a tenant for life makes a lease for yeat'S, 
and dies before the expiration of the term, the ander tenant or tenant for years, 
if he has sown the lands, is entitled to the crop, and he has the right of ingress, 
ftc. to presetye, gather, and carry it off*. Bevans v. Briscove, 4 Harris 4r Johns. 
Bep.l3».-*— (3) Stewart V. Doughty, 9 Johns. Rcsp. 198. 
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determinable on an uncertain ^event.(a) Indeed <<the gen- 
<< eral rule is, that whenever a man has an uncertain interest 
<< and sows the land, and his estate determines, yet he has a 
<* title to the com that he has sown on the land, though the 
" property of the land is altered."^^) 

Butif the tenant's estate is determined by hisoumocf, as 
by forfeiture for waste, &c. there shall be no emblements, (c) 
And upon this principle the court decided in a late case, that 
a parson resigning his living was not entitled to emblements 
of the glebe land, (d) 

And as the privilege is (bunded on public policy, and the 
justice of affording a recompence to the party, who by his own 
industry and at his own expence has cultivated the land, em- 
blements cannot be claimed by a person although he has an 
estate which is uncertain, if he is not the actual party who has 
sown the land, but the charge has been incurred during the 
existance of a previous estate. Thus, if A seized of land 
sows it, and then conveys it to B for life, remainder to C for 
life ; and B dies before the corn is reaped ; in this case, B's 
executors shall not have it, but it shall go with the land to C ; 
for here the reason of industry and charge fails, (e) (1) 



(a) See the authorities cited in the preceding notes. See also Perk. s. 913. 
etseq.Shep. Touch. 244. 471. Swinb. on Wills, pari 3. s.6. p. 253. 2 Bl. Com. 

123. 146. (6) Gilb. Evid. 208. .{c) There are many instances where 

a party is deprived of emblements owing to a voluntary determination of the 
estate; as ay«nm« . copyholder durante viduitaie on her marriage; tenant at 

will on outlawry, Ac. Vide 5 Co. 116. (d) Bnlwer Clk. v. Bulwer. 

2 Bar. ^ Aid. 470. The advantages of emblements are extended to the paro- 
chial clergy by st. 28 H. 8. c. 11. Vide Swinb. on Wills, part 2. s. 26. 2 Bl. 

Com. ub. sup. 1 Cru. Dig. tit 3. ch. 1. s. 54.^ («) Hob. 132. Winch. 31. 

Cro. Eliz. 61. 463. 

(1) So, where land bad been purchased and conveyed in trust for a hatband 
and wife during their joint lives and the life of the survivor of them, and the 
crops growing on the land at the death of the husband, were sown or planted by 
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*So, where a party has not the exclusive property L 
land, as in the case of a joint-tenant who dies ; the com sc 
goes to the survivor, and the moiety shall not go to the exec 
tors of the deceased tenant, (a) 

But although, in general, the right to emhlementa belongs « ^ 
to the personal representative, as against the heir of the de- . 
ceased owner of the inheritance, yet if there is an express de- 
vise of the land itself, the growing crops pass to the devisee, 
and the executor shall not take them. For it is presumed 
then in favour of the devisee, that it was the testator's inten- 
tion to pass not only the land itself, but that which appertained 
thereto. (6) On the other hand, this presumption is rebutted 
if the growing com is expressly devised away, or there is any 
personal bequest in the will which can q)ply to emblements, 
as goods, stock, &c. For in this case the legatee will be 
entitled to the crops, and will take them against the heir, the 
executor, and the devisee of the huid.(c) 

Where there is a right to emblements, the law g^^og a free lutemst io tfic 
entry egress and regress, in order to cut and carry t^.m in"! "**^' "^^^^ 
away.(£i) With respect however to the nature of the interes 
which the tenant or the personal representative has in the land • 
until ^e com is ripe, there is but little information to be ['^lyqn 
found in the authorities ; neither does it satisfactorily appear 



(he vendor of the land before he conveyed, such crops, as emblements, survived 
to the wife under the trust deed, and made no part of the husbands perMoal 
estate. But if the land had been sown by the husband after his purchase, it had 
been otherwise, Baslett Admr. v. Glenn, 7 Harris tf Johns. Rep. 17. 

(a) Cro. Elis. 61. Co. Lit. 5S b. (6) 1 Roll. S9. 727. Winch. 51, Peril. 

9.59. rro.Eli2.61.461. BuLN.P.34a. And see Coi v. Godsalve, 6 £asi 
604. n. 8 East, 339. See also Mr. Hargprave's note to Co. Litt. 56. b. (N. 3$' 
where he says, that it is not easy to account for the destinction which ^ 
com growing to the deviseei but denies it Io the heir, though it has be 
tempted. (c) See the authorities io the last note. As to nho ma ^ ^'^ 

emblements, see Yin. Ab. Devise, 1. ■ (rf) Ca Lit. S6. a. 
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lether any compensation is to be made for the occupation of 
ae premises in the mean time, (a) (1) 

The reader who is desirous^ of pursuing the subject further, 

will find the doctrine of emblements very fully treated of in 

; Co. Lit. 65. b. ; in Perkin's Proffitable Book, s. 512. et seq. ; 

•' -in Crilb. Law. Ev. 208. et seq. ; feth Ed.) and in Com. Dig. 

• BienSy G. : Vin. Ahr. EmbUmenta, and executory with Mr. 

Serf. HUPs notes in Line. Inn Lib.; and Bac. Mr. tit. Ex- 

,ecutors.{2) 



(a) See Plowden*s Queries, 239. 

(1) Where a tenant for life dies in possession, or has leased the lands for 
years to an under tenant and dies, the reversionier or remainder- man, is not 
entitled to the occupation of the lands on which a crop is growing, until that 
crop is taken off, or a reasonable time is given for taking it olf. If the tenant 
for years occupies ^^^ premises after the emblements are taken off, the re- 
mainder-ip^^ en^iiled lo recover, for the use and occupation. Bevans v. 
Brl|p^» ^ Harris & Johns. Rep. 139. 

. (2) The general rule is, that a tenant is only entitled to emblements where 
the tenancy is uncertain, and has not been determined by his own act ; and 
be is not entitled to them, where the terminati>>n of his estate is fixed and 
certain, for it is his folly to sow when he knows that his term will expire be- 
fore he can reap. So, where there is a lease for a year, and an agreement 
for its renewal for another year, provided the lessor did not want the farm 
for his own use, if the lessee leave the premises, at or before the expiration of 
the first year, he is not entitled to the emblements. Bam v Glark, 10 Johoi. 
Rep« 424. Whitmarsh v. Cutting, 10 Johns. Rep. 360. In the lease of a 
farm for six years, it was agreed that either party might put an end to the 
lease, on giving the other six months notice ; but if the lessor gave notice to 
the lessee to quit, be was to allow the latter for preparing the ground for seed, 
and for any other extra labour, &c. Notwithstanding this agreement, if the lea- 
^r determine the tenancy, by givmg notice to quit, after the lessee has sowed 
(l\groond, Che lessee is entitled to emblements : and if before the notice to 
qu(\|vas given, the crop was levied upon under an execution against the (en- 
ant, (b purchaser may, afler the tenant has quit the premises, enter and gath- 
er, and ^rry it away. Stewart v. Doughty^ 9 Johns. Rep. 108. The law of 
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P.m><yl»n»,di«bnfrom tb« engl.A ,*, (which hw been .dopted. Mre- 
g.rd. the right to emblement., in the '•«<• «>f New-Tork,) in .Uowmg. by 
cu.tom, tbewey-going crup to . teO"' for a term certain, whether such 
Tight be leeognized in the contract « otherwi«. who may .npport treepau 
for it, against the l«,dlord. or hi-yendee, after the l«a» ha. expired. D-fle- 
dorfer -.. Jone..cited 6 Bianer, 2». 2 Binney, 487. Slalt. .. Dtckey. 6 Bm- 
ney. 885 Brigg, ,. Brown, 2 Serg. * Rawle. 14. And the right to the 
way-goiog crop remain., notwit.l4ncli»S the parcha»r of the land obtom. 
po»e..ion by a habere facia, poeeeahnen,, on a judgment in ejectment, 
obtained by the landlord .gai».t a former tenant, and the record of the 
«jectment U not a ja.Ufication of « tren«u by the purchaser. Bngg. .. 
Brown, cited abore. 
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^CHAPTER V. 

OF I HE TRANSFER OF FIXTURB8 BY SALE, DEVISE, &C. 



In the present chapter it is proposed to consider in what 
cases fixtures wiU pass by the terms of a conveyance, whetiier 
it be by grant, mortgage, lease, devise, or other species of 
aUenation ; and also to point out the questions of law which 
ordinarily occur upon the transfer of property of this descrip- 
tion. • 

And it is to be observed in the first place, that in general 
und«r the name of land are comprised all buildings and erec- 
tions affixed to the soil. The term land has accordingly been 
held to convey houses, &c. erected thereon and not mentioned, 
notwithstanding other houses and buildings are specifically 
described in the conveyance, (a) 

pag8* bt'conv"^ ^P^*^ ^^^^ principle it was laid down, in very early times, 
ance of the land, that where personal chattels are annexed to the freehold, they 
are made incident to the freehold, and will be included in a 
conveyance of the land in general terms. And therefore in 
the year-book, 21 H. 7. 26, it was said, that vats fixed in a 
brew-house or dye-house should always go with the freehold, 
and pass by feoffment together with the inheritance. 



(a) 1 om. Dig. Grant E. 3. Co. Litt. 4 a. 2 Roll. Ab. Grauat. I. 
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^Tiiis doctrine has been recognized by the ceurts in several 
modem determinations. In the case of RyaU v. jRo2/e,(a) it 
was said by Parker Ch. B., that by a mortgage of the freehold 
fixed utensils would pass to the mortgagee. And in a very 
recent case in the Common Pleas,(6) a windmill which was 
described as a wooden edifice built on brick-work, and anchor- 
ed into tbe ground by spores and land-ties, being one foot un- 
der the surface of the earth, but removabln at pleasure, was 
found by the jury not to be a fixture ; nevertheless its connex- 
ion with the land was of such a nature, that it seems to have 
been considered that by a conveyance of the land the purcha- 
ser would have been entitled to the mill without any mention 
•fit in the deed.(c) 

And it appears that the principle under consideration applies So fitturM, 
equally to cases where personal chattels have been affixed to 
the freehold, and there is a subsisting right to remove them 
under the law of fixtures. Thus in the case of Thresher v. East 
London Water'Vjprks Co.{d) the court seem to have been of 
•pinion, that if a tenant takes premises under a renewed lease 
containing the terms land, buildings^ erectionsy ^c, such ge- 
neral words will comprise fixtures which have been put up 
pending a former lease ; and that, consequently, the tenant 
will be precluded from setting up any claim to remove the fix- 
tures, whatever may have been his rights antecedently ,to the 
new lease. 

So, in the case of Fitzherbert v. Shaw,(e) a tenant *had en- [ *182 ] 
tered into a certain agreement with his landlord, in the con- 
struction of which the court thought that it was implied that the 
premises should be re-delivered to the lessor in the same state 
as at the time of the agreement ; and although there was no 



(•) 1 Atk. 175. (6) Stewani v. Lombe, 1 Brod* &. Bing. 507 .(c) 

Per RichardfoD J« Ibid. (cQ 2 Bar. 4- Cr. €09.— *— (e) 1 H. Bl. 258. 

21 
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mention of fixtures in the agreement, yet it was held that they 
were subject to the same stipulation with the land itself^ be- 
cause they formed a part of the land. 

The rule respecting the passing of personal chattels attach- 
ed to the freehold by a conveyance of the freehold itself, was 
much discussed by the Court of King's Bench in a very recent 
case. In Colegrave v. Dias Santos,{a) the plaintiff being the 
owner of a freehold house, advertised it for sale ; and printed 
particulars were circulated, which took no notice of certain 
^ed articles, consisting of mash-tubs, grates, closets, shelves, 
&c. which were fixed in and belonged to the house. The de« 
fendant becoming the purchaser, the house was conveyed to 
him, and possession given, the fixed articles still remaming in 
the house. Afterwards the plaintiff insisted that a valuation 
of these things should be made, and that the defendant should 
pay for them ; but the latter contended that they parsed to 
him together with the freehold, and refused to pay for ihem or 
deliver them up. Upon these facts the court held, that the 
articles in question passed to the defendant, together with and 
as part of the house. They said that the plaintiff ought to 
r *183 1 l^v® insisted upon his right before he executed the ^oonyey- 
ance, for if he might afterwards insist on payment for the uten* 
sils, he might also afler the sale of the house refuse to sell 
what was affixed to it, and might do great injury to the house 
by taking them away. If the house descended, the articles in 
question would descend to the heir ; so also if it had been de« 
vised ; and the law was considered to be the same in the case 
of a purchase. (1) 



2 Bar. 4" Cr. 76. 

(1) So, Spencer Ch. J. sayi, ** When a (arm is told witboat aoj reierfttiOBt 
the same rule would apply, aa to the right of the vendor to reroova fixtures, ai 
exists between the heir and executor.** Holmes 9, Tremper, SO Johat. Rep* 
29. See also Miller v. Plumb, 6 Coiren's Rep. 66^. 
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The above authorities, therefore may be considered to estab« 
lish the general principle respecting the transfer of fixtures by 
a conveyance of the land to which they are united. Indeed, it 
appears from the observations of the court in the before-men- 
tioned case of Threslier v. East London fVater-^orks Co,y that 
the circumstances must be very special iVhich would prevent 
the operation of this general principle ; and that perhaps no 
matters dehors the instrument of conveyance is capable of 
having that effect.(a) 

It may be observed, moreover, that a similar rule obtains with Thingi coot (rac- 
respect to personal chattels that are incident to the freehold, 
which will pass by a grant of tiie freehold itself, though at the 
time of the grant they are actually severed from it. And, 
therefore; by the conveyance or lease of a house, the doors^ 
windows, locks, keys, and rings of the house will pass, al- 
though they may be distinct things ; because they are *con- [ *184 ] 
structively annexed to the house. And so, by a grant of a 
mill, the mill-stone padses, notwithstanding at the time of the 
conveyance it is severed from the mill, and removed tor a tem- 
porary purpose ; for it still remains in contemplation of law, 
parcel of the milLf 6^(1 ) 

It is however proper to mention in this place, that there are 
two cases which appear in some degree at variance with the 



(o) As to the effect of collttterel circumstances dehors the instrumeDt, see 
Colegrave v. Dias Santos, in respect of there being no 8tq>alation for the ap. 
praisement of filed articles on the sale of a house. So ex parte Q^incey post, ia 
respect of there being no consideration. See also Doe dem, Freeland v. Burt, 

1 T. R. 701. Phill. on Evid. vol. i. ch. 10. {b) Shep Touch. 90. 11 Co. 

60, L4fford*s case. 6 Mod. 187. And see Went. Off. Ex. 62. Pyot v. Lady 
Sf. John, Cro. Jac. 329. 2 Buls. 113. S. 0. As to detached pipes and conduits 
passing by a grant of a house, see Nicholas i^. Cbamberlaia, Oro. Jac. 121. 1 
Letr. 131. 

(1) See Raymond v. White, itated'ante p. 5, note, 1. 
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principles laid down in the foregoing decisions. For in tii« 
case ex parte Quincey,{a) Lord Hardwicke seemed to have 
been of opinion, that the fixed utensils of a brew-house would 
not pass by a conveyance of the brew-house with the appurte- 
nances. And in another case, Beck v. Rehow^ 1 P. W. 94., 
it was held, that a covenant to settle a house and all things 
fixed to the freehold of the house, did not comprise certain 
matters of ornament which at the time of the deed were affixed 
to the house, and united to it by screws and nails. 

But it may be observed of the former of these cases that it 
was never finally determined. (6) And with respect to the cas» 
o{Beck V. ReboWf it is particularly to be remarked, that th« 
property in dispute appears to have been of a description simi- 
lar to that which in other cases has been held removable as be- 
tween heir and executor. It may therefore be *thought, per*- 
r "^185 1 haps, that without infringing the rule in ordinary cases, the 
court considered that articles of this description, which are so 
much in the nature of personalty as to be assets in the hands 
of the executor, might be an exception to the general rule, and 
ought not in strictness to be comprehended under the vgeneral 
terms of a conveyance. 

Executor's fix- ^^^ ^^ i^ observable that the distinction here suggested 
ihey alw paw. ^eems to derive support from some expressions of the court in 
the case of Colegrave v. DtM Santos above cited. The 
principle, however, has not been recognized in any other de- 
termination; and it appears from many of the authorities 
referred to in the course of this work, and particularly fi^om the 
observs^tions of C. J. Gibbs in the case of Lee v. J2Mdon,(c) 
that things fixed to the freehold, are, in all case», to be deemed 



(o) 1 Atk. 477 (6) The conveyance was by way of mortgagee. For 

a more particular examination pf the case, kee post, in the dfTisioQ which treatf 
oT mortices. (c) 7 Taunt. 190. 



Digitized byCjOOQlC 



SALE, kc. * 18S 

essential parts of the freehold while they subsist in a state of 
annexation, notwithstanding they may be subject to a right of 
being afterwards severed from the freehold, and conrerted 
into personal chattels. 

From the principles discussed in the preceding pages some 
practical inferences may be deduced, to which it may be useful 
to draw ^e reader's attentiqn, with reference to the precautions 
to be used in purchasing houses, &c., and upon*taking leases 
or assignments of premises with the fixtures and other appenda- 
ges belonging to them. 

Upon an agreement for die sale of a house, if it *is intended g^'^^'^t^ei. 
that things of a personal nature which are attached to the [ *186 ] 
house should not be included in the purcha.se, it is, in general, 
necessary to make an express reservation of them ;(1) and it 
will be a very convenient practice to provide in the agreement 
or instrument of conveyance, that the excepted articles should 
be taken at an appraisement, or at a valuation to be made in 
some appointed mode, (a) 

It frequently happens that in agreements of sale, and upon Sj^'J^t^^^Jj,. 
the demise of premises, there is an express stipulation that *^"<'°* 
<^ The fixtures are to he taken at a vatuaiion ;" and difficulties 
repeatedly arise as to what particular articles are to be included 
in this provision, and for which the purchaser or tenant may be 
called upon to pay. 

With respect to the precise import of these terms in different What fixtorei 

are to be Talaed. 

(1) The reservation may be by parol, Heermance v Verooy. 6 Johns. Rep. 
5. Sed. quaere. Wde Austin v. Sawyer, 9 Cowen, 2f9. 

(a) It will be found ▼eryosefnl in practice, whenever premises containing 
fiitores are sold, demised, or assigned, that the conveyance should be accom- 
panUd by a schedule, specifying (be particular articles which are intended to be 
valued. See Bac. Ab. Leases A. Bui. N. P. 15«. 
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«8se8, there ia veiy little assistance to be derived from the 
authorities ; and the practice of the individuals who are usually 
referred to on these occasions, seems to be governed by no 
On the mIc of ft Uniform or very definite rule. It would seem, however, that 
when a stipulation of this kind occurs on the sale of a house, 
those thiqgs only are, in strictness, to be comprehended in the 
VEiduation, which would be deemed personal assets as between 
heir and executoc, and which would not pass with the inherit- 
ance as pait 6f the freehold of the house. 



On a denitie. 
[*187] 



*When the like stipulation occurs upon a iendae of premises, 
it must, it is conceived, be interpreted to mean, that all those 
articleB are to be valued to the incoming tenant, which would 
be fixtures as between a landlord and tenant, and which the 
tenant would be at liberty to remove, if he had himself put them 
up during the term. It is apprehended, therefore, that the 
tenant will not be bound to pay ^nr any thing but what properly 
falls within the rule here suggested. 



So, where a tenant by assignment of his lease pending the 
term, or at his out-going, disposes of his fixtures under a similar 
agreement, he may be considered as transf^nring lo the 
purchaser all those articles which he would have been entitled 
to remove from the premises, either by reason of having taken 
tiiem as fixtures J or as having himself erected them during the 
term. 

But in all these cases the intention of the parties is the true 
criterion to be consulted ; and this intention is to be collected 
from the general nature of the contract, and from the descrip- 
tion of the premises and the purposes for which they are 
usually occupied. 



Purchase of fix* 
tares bjr an in- 
coming tenant. 



When a tenant at the commencement of his term pur- 
chasefi} of the landlord articles belonging and affixed to the 
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demided premises, his right to sever them, and convert them 

into personal chattels, is very difl^rent in its nature from that 

by which he severs and takes away fixtures put up by himself^ 

For here the right of removal arises wholly out of the contract, 

and not out of the law of fixtures. ^Peiiiaps, in such a case* [ *188 ] 

the tenant would not absolutely lose his right of property in 

the articies by omitting to sever them before the expiration of 

his term ; unless, indeed, it is implied in the purchase, that he 

should hold^ them upon the same conditions as his own 

fixtures. The precise nature, however, of the interest which 

is taken under agreements of this kind, does not appear to have 

been hitherto discussed, (a) 

Sometimes a tenant's lease contains an express demise of D«mueof premi- 
fixtures: as in leases of collieries, breweries, mills, &c.i ^g,^ ^ 
which are let together with the machinery, plant, and fixed 
uten8ils.(&) In these cases the tenant is not at liber^ to sever 
the articles, and use them as personal chattels during the term ; 
for immediately upon the severance, the property vests in the 
landlord, and the tenant by his wrongful act forfeits all fiiture 
interest in it(l) The tenant, it is to be observed, has not th^ 



(a) See the lemarks ef Parker Ch. B. m Ryall v. Rolle, 1 Atk. 175. If after 
a grant of fixtores the grantee should take a lease of the land itself, it might per- 
haps be contended that the fixtures beceme re-annexed to the land by the second 
grant, and that the Only interest which the grantee takes, is (hat which is de- 
rived under the lease. Vide 2 Anders. 53. Owen, 49. {b) The value and 
importance of the fixtures in collieries and other like works, has given rise to 
very special terms in the leases of property of that description. Of these see 
«everal instances in Storer v; Hunter, 3 Bar ft Cres. 368, Horn v. Baker, 9 
Hast, 215. Buck v. BraddiU, 1 M*01e1and, ^9. 

{V So, if a person Who has a right by contnct to enter upon, and enjoy 
land for agricultural purposes, cats timber for any purpose other than 
the coltivation, improvement and enjoyment of the land as a farm, the timber 
dius separated from the freehold becomes the personal property of the owner 
of the inheritance, and he may have an action of trover for it against any one 
in possesKon, though a bwafiie parchawr from the occupant. Moors v. Waitt, 
3 Wind. 104. 
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dominion of the property, but only a qualified right to use i^ 
during the term in a particular way^ viz. as annexed to the 
freehold, (a) 

[ .^189 ] «if^ ^( ^le ^me of making a demise, nothing is said respect 
ing the fixed articles belonging to the premises, the tenant will 
be entitled to the use of them during the term as part of the de- 
mise ; and the landlord cannot afterwards remove them, neither 
can he insist upon their being valued, or that any additional 
consideration shall be paid for them. 



MoRTaAQK OF FlXTURBS. 

Whether thiogi With respect to the transfer of fixtures by way of mortgage 
mortgage of the there does not appear to be any reason why fixtures should not 
be included under general terms in mortgage conveyances as 
well as in conveyances of any other description. (6) It has, 
however, been thought, that a contrary doctrine is intimated by 
Lord Hardwicke in the case ex parte Quinceyy(€) which has 
already been referred to. In that case a person sold the 
utensUs and granted a lease of a brew-house, and afterwards 
mortgaged the brew-house with the appurtenances, to another 
person. The lessee sold his lease and utensils to A, who, for 
a sum of money, mortgaged the whole to the original proprietor, 



(o) Farrant v. ThompsoD, 5 Bar. ^ Aid. 826. Ryall v. Rolle, uh. sup. The 
teoant^s interest io the fittures is similar to that he enjojs in respect of trees 
growing oo the demised premises ; per Bnj\ey J, in Farrant v, Thompson. As 
to the nature of a tenant's interest in movable utensils and machinery which aitt 
demised together with the premises, see 6 Rep. 15. Spencer's case. Gordon v.* 
Harpur/7 T R. 9. Dyer, 212 b. 1 Atk 170. 2N. Rep 224. 1 Bos. ft Pul. 8f» 
83. in notis. And see the cases referred to in the preceding note. (6) As 

to the supposed distinction between mortgage and other conveyances, see Eaton 
V. Jaques, Doug. 438. Weslerdell «. Dale, 7 T. R. 306. Williams v. Bossnqoet, 
1 Brod. & Ring 238. — -. — (b) 1 Atk. 477. Vide Powell on Mortg. Tol. i. p. 40., 
▼ol.ii. p. 1040. And tee Sugdcn's Vend. 4r Pur. 30. 
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who afterwards became bankrupt ; and the right to the *fix- 
lures was litigated between his assignees and the first mortga- 
gee of the brew-house. Under these cu-cumstances Lord 
Hardwicke was inclined to think, that the fixed utensils of the 
brew-house did not pass by the mortgage. " For," he observed, 
" there is some description generally of things in a brew- 
" house ; the manner of describing the parcels shows that i* 
" was not meant to mortgage the utensils, for the word 
" appurtenances seems only to intend things belonging to the 
<* out-houses. It is said that a mortgage is a purchase ; but 
^< then it is a redeemable one. How does it stand between a 
" purchaser and a vendor ? If a man sells a house where 
" there is a copper, or a brew-house where there are utensils, 
" unless there was some consideration given for them they 
<< would not pass." The case, however, stdod over ; and it 
does not appear whether it was ultimately determined. 

This authority, allowing it full weight as a final decision, 
appears to have been determined with reference to its own 
peculiar circumstances, and the construction put upon the lan- 
guage of the conveyance. It seems, therefore, hardly to 
warrant the position which some writers have deduced from it, 
that fixtures will iiot in any case pass by a mortgage of the 
land, unless they are Specifically mentioned, (a)(1) The 
decision, however, shows the utility of expressing, in clear 



(a) And see Steward v. Lombe and other recent cases referred to in the pret 
ceding pages. 

(1) From a decision of the Supreme Court of Massachusetts it appears on- 
necessary to refer to th9 fixtures in a mortgage. Union Bank v. Emerson, 15 Mass. 
Rep. 159. That was a case of a mortgage of a fulling-mill, in which there was 
a kettle for dying fixed in the brick work, at the time of executing the mort- 
gage : the court held that the mortgagee had a right to retain it in the jnortga- 
gor's taking possession of the premises, although had the mortgagor put it mto 
the mill, the court would have considered him authorised to remove it, before 
dtflifering^ pomession to the mortgagee. 

22 
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terms, in a deed or instrument of *conveyance, the intention of 
parties with respect to the transfer of property annexed to the 
freehold, (o) 

PoeseMioo by the Several questions have arisen respecting the effect of a 
mortgagor. mortgagor retaining possession of fixtures after granting a 
mortgage of the land to which they are attached. The ground 
of objection in these cases is, that as fixtures may be regarded 
in the nature of personal chattels, the possession of them after 
a conveyance would, in general, be deemed inconsistent with 
the deed, and a strong proof of fraud.<6) Agreeably to this 
view of the subject, Lord Hardwicke in the case last cited, 
thought that there would have been a difficulty on account of 
the mortagagor's possession, if it had not appeared that there 
was an express agreement between the parties that he should 
have a right of entering upon the brew-house. It seems, 
however, to be now clearly established, that things affixed to 
land partake so much of the nature of realty, that the retaining 
possession of them together with the land after an assignment, 
will not avoid the conveyance on the ground of fraud. In this 
respect, therefore, a mortgage of property in a state of annexa- 
tion, diffijrs from a mortgage of things severed from the free- 
hold, or of mere personal chattels transferable from hand to 
hand. 

r* 192 ] *Thus, in the case of Ryall v. jRoWe,(c) a brewer having 

borrowed money, as a security conveyed and assigned hia 
dwelling-house . and brew-house, and all the coppers and 
utensils of trade belonging thereto, by way of mortgage, subject 
to redemption ; and afterwards continued in possession. On 



(a) See Sugden*8 Vend. & Pur. p. 30. (6) Sef the statute 13 Eliz. c. 5. 

Twyne'icase, 3 Co. 80. Edvirardi v. Harben, 2 T. R. 687. Reid v. Blades, 5 
Taunt S12 Bryston v. Wyhe, 1 Bos & Pul. 83. Eastwood v. Brown, 1 R. ft 
M. N. P. C. 812. (c) 1 Atk. 165. S. C. I Ves. 348. 
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a question between the first mortgagee and the subsequent 
mortgagees and creditors, as to the validity of the fvst mort- 
gage, which was disputed on the ground of a fraudulent pos- 
session by the debtor, the court were clearly of opinion, that 
the first mortgage was not invalidated on this account, nor was 
the mortgagee deprived of his lien upon the fixed utensils. 
The court said, moreover, that neither the mortgagor, nor any 
other person had a right to remove the fixtures until the mort- 
gage was satisfied. 

In like manner, in the case of Steward v. Lombe^{a) a person 
having mortgaged a windmill of a peculiar construction, con- 
tinued in possession of it after the mortgage ; and it was 
hold en that the possession was not fraudulent. And the court 
observed, that it was not to be expected that the mortgagee 
should come to reside in the mill. The mortgagee, in con- 
formity with the usual practice in such cases, permitted the 
mortgagor to continue in possession, and constructive posses- 
sion of the land under the deed was a sufficient possession* of 
the mill standing on the land ; and the more so, as this was not 
an absolute *conveyance, but a mere pledge to be kept till [ *193 ] 
money lent on the security of it was repaid. If the party 
relinquished possession it would probably defeat all the ends of 
the mortgage. The mortgagee could only have taken posses- 
filion by entering the land unnecessarily, or by occupying the 
mill to his own personal inconvenience. 

In this case, it may be observed, that the mill had been 
erected by the owner of the fee, and was not seizable under a 
writ o{ fieri facias against him ; and the toxxri appear in some 
measure to have relied upon this circumstance. But it should 
seem that the principle of the decision would hold equally in 
the case of the mortgage of a mere chattel interest ; as where 

(a) 1 Brod. ft Bing. 506. 1 Powell oo Mortg. 36. 
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a tenant having erected fixtures during the term, aflerwards 
mortgages his interest in the premises. It is conceived, that 
the circumstance of the fixed property being in the latter case 
seizabie under a fieri facias in the hands of the tenant, could 
not make it so far a personal chattel, that the mortgagors 
retaining possession of it afterwards together with the land, 
would be deemed fraudulent.(^a^ 

Bankri/ptct. 

Bankruptcy. The statute 21 Jas. 1. c. 19. relating to bankrupts, has given 

rise to some questions respecting fixtures, which have depend- 
ed upon the peculiar nature of this species of property. By 
the I Ith sect, of that statute, it was enacted, *^ that if any 
[ 4^194 ] " person or *per8ons shall become bankrupt, and at buch time 
<< as they shall so become bankrupt, shall by the consent and 
<* permission of the true owner and proprietary, have in their 
^' possession, order, and disposition, any goods or chattels^ 
" whereof they shall be reputed owner, and take upon them 
" the sale, alteration, or disposition as owners, that in every 
<< such case the commissioners shall have power to sell and 
<< dispose the same, to and for the benefit of the creditors 
'^ which shall seek relief by the commission, as fully as anj 
" other part of the estate of the bankrupt."(6) . 

Filed articles In a case arising out of this statute, it was holden that cer- 

DOt »• goods and ^ ^ ^ '■ 

chattels," within, tain Stills fixed to the freehold, which had been leased together 
SlJac.l.c.l9. .^1 J. ., , , . ,, ,. 

with a distil-house to a bankrupt, would not pass to his 

assignees under the description of ^^ goods and chattels.^^(c) 

{a) See further as to the mortgage of fixtures, as vrell when cotiveyed together 

With the iand, as when mortgaged distinctly from it, in Ryall v Rolie, uh. svf. 

{h) The provisions of this section of the statute are preserved in nearlj 

the same words in the neit act, 6 G. 4. c. 16. Vide Sect. 72. (c) Horn v. 

Baker, 9 East, 215. In the recent case of Sinclair v. Stevenson, 2 Bing. 614., 
the assignees of a bankrupt were held entitled to certain articles stated to be 
fixtures, on the ground of reputed ownership, contrary, as it should seem, to the 
decision of Horn v Baker.. That decision, however, was not adverted to in the 
discussion of the case. See further, as to imputed ownership in cases of fix- 
iiires, in Ryall v. Rolle, 1 Atk. 166. De Tastet v. Walker, 1 Buck.. 153. 
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And the court drew a distinction between these articles and 
certain other utensils which were not fixed, but merely stood 
upon frames or horses, and which they held would pass to the 
assignees under the words of the statute, (a) 

*Frotn the principle of this decision, it may, perhaps, be in- *'«*** ^ ^^J^. 
lerred that where a tenant for years becomes a bankrupt, the •"^*« fixtures. 
articles and utensils which he has himself attached to the de- ^ -* 

mised premises, and which are removable by him at the end 
of his term, will not pass absolutely to the assignees like his 
other goods and chattels, or those in his possession or dispo- 
sition. (6) TUere is no doubt, however, that the assignees 
may lay claim to them on the ground of their succeeding to 
the bankrupt's interest in the term ; though, if they renounce 
the bankrupt's lease, it is conceived, they will have no right to 
take the fixtures. Perhaps, indeed, a severance of the fix- 
tures would, of itself, be deemed an acceptance of the demise, 
. and subject the assignees to the covenants contained in the 
tenant's lease. 

Independently of the construction put upon the vords Pomm«<» ©^ fi<- 

'^ •' r r j^^g UQj ^ repot- 

^^ goods and chattels*^ in the statute 21 Jas. 1., as laid down ed ownership, 
in the foregoing case, it seems that property affiled to the 
freehold is not within the intent of the statute ; because the 
possession of such property would not create a visible owner- 
ship in the bankrupt so as to procure him unmerited credit. 



^a) Wilb respect to the moveable utensils in the case, there Was nothing to 
rebut Ifae reputed ownership of the bankrupt as to them ; but the court considered 
that they would not have passed to the assignees bad there been a known usage 
of trade of leasing sneh things together with the premises, for then the use and 
poeaession of thero would not have carried the reputed ownership. As to which 
•ee Storer v. Hunler, post. And see as to trading articles not fited passing to 
the assignees, Bryson v. Wylie, 1 Bos. & Pul. 83. Ex parte Dale, I Buc. 365. 
(6) Fixtures erected by the tenant himself, are in favor of creditors 
so far considered as goods and chattels, that they are sellable under a^Sert 
fmeiaa which containionly the words *' goods and chattels'* See post. Part n. 
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Upon the same principle that the courts have made a distinct 
[ *196 ] tion between the ^mortgage of fixture^i and the mortgage of 
mere personal chattels. For creditors are not deceived by 
the possession of property of this description ; and it differa 
from the case of personal goods, where the possession and 
power of disposal are the only evidence of ownership ta which 
a creditor can look. Accordingly, it may be observed, that 
in the case of Steward v. Lomhe^ Ch. J. Dallas intimates an 
opinion, that if the mortgagor of the mill had become bank- 
^ rupt, the mill would not have passed to^s assignees, because 

it would not have been a case in which the appearances could 
excite a false credit by reason of the possession of the debtor 
after the assignment, (a) 

Ponenioncon- In the recent case of Storer v. HUnter. in the King's 

■istent with the _. , , . , , 

Qiage of trade. Bench, (6) it was determmed, that the possession by a tenant 
of certain fixed machinery which he had taken on lease to- 
gether with some collieries, and of new machineiy which he 
had erected to replace some of the old, was not to be con- 
sidered a reputed ownership within the meaning of the stat- 
uted of bankruptcy, either during the term, or after he had 
forfeited it, between a judgment in ejectment by his landlord 
and the execution of the writ of habere facias possessionem^. 
In this case, however, the court principally relied on an usage 
which was proved of demising the machinery with the collier- 
ies^ the landlord retaining the right to it on the determination 
of the tenant's lease ; for, it was said, that this usage rebutted 
[*197 ] the ^presumption of reputed ownership arising from the pos- 
session of the articles. But it is apprehended that the claim 
of the assignees, as far at least as respects the fixed machin- 
ery .demised to the tenant, could not have been supported in 



(a) 1 Brod. ft Bing. 511. And see Rfall o. Rolle,u&. sup. { b) 3 Bar. 4r 

Cr. 3$8. 
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any point of view, (a) For, according to the principle above 
referred to, it would appear that the possession ofjhed articles 
would not create a reputed ownership, even if there had been 
no usage in the case ; and from the decision of Horn v. Baker ^ 
it would seem to follow, that notwithstanding the bankrupt re^ 
tained the visible ownership of the machinefy, it would not 
have passed to the assignees- under the words of the statute; 
and lastly, the assigne<ds could not have taken the fixed pro- 
perty as part of the bankrupt's estate and effects, because it 
appears from the statement of the case, that before the act of 
bankruptcy the lease had been forfeited, and the term was a 
an end. (6) 

Devise of Fixtures. 

With respect to the transfer of fixtures by way of devise, it ^nnexationi «^ 
'^ ^ i the freehold, in 

may be observed, that.where a testator has a defi^ble interest what cases de- 

in a house, &c., he may devise the incidents of the house, 

and things that are annexed to the house, either together with, 

or in ^separation from the house. On the other hand, if the [ *198 y 

estate itsel!f is not advisable, the things that are annexed to it 

are not in general devisable ; and therefore a tenant for life or 

in tail cannot devise the doors, windows, or wainscot of a 

house, nor personal chattels that are affixed to the house, and 

which form part of it; but such a devise is void.(c) But 

even in this case, the testator may devise away such fixtures as 

are severable from the freehold, and which would go to his 

personal representative, because they are not incident to the 

inheritance* 



(a) The question was raised in this case, as well as in Horn v. Baker, and 
Sinclair o. Stevenson, (cited in a former note) in 'an action of irwer ; bat it 
seems that trover was not the proper form of action for recovering the filed 
utensils. Vide, post. Part II. ■ (6) The case was tried a second time at the 

Derbj Spring Assises, 1826, and a verdict was found against the ftssignees. It 
was brought down for trial a third time at the following Summer Assiies, but 
was compromised. ' (c) Shep. Touch. 340. 322. 
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Belong to tb© j^ general it may be considered as a rule, that the devisee 

Und. of land will be entitled to all articles that are affixed to the 

land, whether the annexation takes place prior or subsequent 
to the date of the devise ; according to the legal maxim ^* quod 
adifieature in area legata cedit legato.*' By a devise, there- 
fore, of a house, all personal chattels which are annexed to the 
house, and which are , essential to its enjoyment, will pass 
to the devisee, (a) And in like manner, things that are con- 
structively annexed to the house, as the locks, keys, and rings, 
&c., of the house, will go to the devisee :{b) and so of any 
other matter that is incident to the principal thing, although it 
may be distinct from it ; and, therefore, if the owner of a mill 
take out one of the mill-stones to pick or gravel it, and de- 
vise the mill while the stone is severed from it, yet it shall 
pass as part of the mill, (c) 

Vhether execu- *But it is conceived that an exception from this general 
to he devIsMor* ^^® ^^ ^^ found to exist in respect of the class of fixtures 
* r'SiQo 1 which had been described in the preceding chapter. For, as 
those articles are considered not to pass to the heir as part of 
the inheritance, but are held to be personal assets in the hands 
of the executor, it would seem to follow, that, as between the 
, executor and the devisee of the land, the devisee would not 

be entitled to them under a general devise of the realty. This 
point, however, is not altogether free from difficulty : for al- 
though in ordinary cases the devisee takes the land in the 
same condition as it would have descended to the heir, yet, 
it should be recollected, that the devisee of land is entitled to 
emblements (which are very analogous to fixtures,) «nd may 
claim them as against the executor, notwithstanding the heir 
would not have taken them with the estate(c{) 



(a) Shep. Toucb. 469, 470. 4 Go. 62., Herlakenden^s case. And tee Cole- 
grave V. Diu Santos, 2 Bar. ^ Ores. 80. ■ (&) 11 Co. 50., Liford*i case. See 
ante, p. 184. (c) 6 Mod. 187. (rf) See ante, p. 178. 
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In one ease, which was a conveyance hy deed, a testator had 
covenanted to grant a houie and all things fixed to the freehold 
of the house ; and on a question between the covenantee and 
the defendant, who was the executor and devisee of the house 
in trust to settle it according to the covenant, it was held, that 
articles of the description just referred to, viz. hangings and 
looking-glasses fixed to the walls of the house, were not with- 
in the testator's covenant, because they were not to be taken 
as part of the house, (a) From this decision it might perhaps 
be inferred that such fixtures would *not be comprised under [ *200 ]. 
a corresponding devise in a will. 

With respect to the language of a devise relating to fix- Fiztarei, bow 

defcribed in a 

tures, it should be observed, that where it is the intention of deviae. 
a testator expressly to devise fixtures in separation from the 
freehold, or that the devisee of the land should take all ap- 
pendages belonging to the land, it is necessary to specify the 
articles by some appropriate phrase or description. For, it 
seems, that things fixed to the fireehold will not be included 
under terms which are usually applied to property of a mere 
chattel nature. 

Thus, under the term ''/timthire," in a devise, the devisee Will not pats at 
will not be entitled to articles that are fixed to the fi^ehold of** ""'''"^' 
the testator's house, notwithstanding they are matters of mere 
ornament. In the case of JiUen v. Allen/b) a testator gave 
to the defendant, inter alia, his furniture^ jewels, &c. ; on a 
bill brought by the heir of the testator, it appeared that the 
defendant claimed under this devise certain marble slabs and 
chimney-pieces fixed up in a house of which the testator 
Was the owner in fee, and certain other slabs and chimney- 
pieces belonging to a house of which the testator was tenant 
for years. It was contended that all these things passed to 



i (o) Beckv. Rebow, 1 P. Wma. S4. \h) Motelj, 112. 

23 
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the devisee, because thej were ornaments every day taken 
down by tenants, and also upon executions. But the Lord 
Chancellor held, that by the word furniture, the devisee was 
not entitled to the marblo slabs or chimney-pieces, or any 
thing fixed to the freehold on the testator's own estate. And 
[ *201 ] he said, that ^glasses in pannels were to be considered as 
part of the freehold, but not if they were screwed in ; and 
that there was a great difference between the heir and devisee, 
or the executor and devisee, and a landlord and tenant. 

£Sd «»^^ w"*' So, where a testator gave by his will all liis househoid goods 
and implements of h4>usehold; it was held that under this 
bequest the clock in the house would pass, << if not fixed to the 
" house.^^{a) From whence it may be concluded that articles 
of this description, if actually fixed to the freehold| would not 
be included under a devise of household goods.(h) 

Mr. Serjeant Hill, in his MS. notes, (c) in referring to the 
above-mentioned case o^AUen v. AUerii remarks that it seems 
admitted in the case, that the legatee of furniture should have 
the slabs and chimney-pieces in the testator's dwelling-house, 
of which he was only tenant for years. The distinction seems 
to be, that in the latter case, the articles may be considered to 
partake more of the nature of personalty, because the testator 
hatt only a chattel interest in the estate itae\£,(d) 

intontioD of tei- In cases of wills, however, the intention of the parties more 

tator. 



(a) Slanniog; v. Style, 3 P. Wms. 384. (fe) And see Bara. Ecc. LaVf 

vol. iv. p. 168. 170. Swiob. on Wills, part 7. s. 10. God Orp.Lef . Put 3. cb. 
SO. 8. IS. See however, Stewart «. Marq. of Bute, ante, p. 140, in notis. 
(c) See bis copj of Viner's Ab. in Line Inn Lib. vol xiv. p. 319. tit. House, C 
(d) The case before the court does not however seem to involve this point. 
It is clear the heir was not entitled to the fixtures on the leasehold estate ; bat 
the question would still remain whether, as between the devisee and executor, 
they would pass to the devisee as famitare. 



Digitized by VjOOQIC 



DEVISE. *202 

than a&j particular form of expression is the ^criterion to be 
resorted to, for ascertaining whether things affixed pass by a 
conveyance of the real or of the personal estate. And with 
respect to this it may be observed, that the intention of a 
testator may frequently be indicated by the circumstance of the 
articles having been used together with the premises during the 
lifetime of the party. 

Thus where a testator devised his copyhold estate, consist- Unity of occupa- 

lion. 

mg of a brew-house and malt-house ; under this devise the 
plant of the brew-house was held to pass with the brew-house 
itself, although there was a bequest of the personal estate to 
another ; for the court, without reference to the doctrine of 
fixtures, presumed that from the circumstance of their having 
been in lease together, the testator must be understood to have 
devised them together.Ca) 

There does not appear to be any authority respecting the Whether fiitures 
proper formalities of a^will which is intended to pass fixtures in teited. 
separation from the land, and whether it must be duly executed 
according to the provision of the statute of frauds. Perhaps a 
distinction may be thought Jo exist between a devise of articles 
which are in the nature of personal estate, and which would be 
assets in the hands of the executor, and those appendages to 
the freehold which would descend to the heir, notwithstanding 
they were antecedently of a chattel nature. In the former 
case the subject of the *devise has a close analogy to emble- [ *203 ] 
ments, which are said to pass by an unattested will. The 
question, however, does not appear to have been hitherto difl- 
eussed.(6) 



(a) Wood V, GajnoD, Amb. 395. And see upon this subject, 3 WiU. 141. 

1 Bos. & Pul . 63., 2 T. R. 498. 2 BIng. 456. 1 Bar. 4 Ores. 350. (b) Vide 

Swinb. on Wills, part 3. 8. 6. Boberts on Wills, vol. 1. p. «8. 
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Form of Agrekments, &c. 

It remains now to mention a few particulars respecting the 
proper formalities to be observed in agreements and convey- 
ances relating to fixtures. 

Agreement for The most important question that occurs upon this subject 

writbin the Sut- is whether agreements which relate to the transfer of fix- 
ute of Ffftttdi. 

tures can be considered to fall within the provisions of the 

gUUute of frauds. Although this (ijuestion must be supposed 
frequently to arise, as well upon original demises between 
landlords and tenants, as upon assignments between out-going 
and in-coming tenants, and upon sales under executions, yet 
there does not appear to be any instance in which it has been 
hitherto the subject of legal discussion. Where, indeed, the 
contract relates to a transfer of fixtures together with the 
land, it clearly falls within the 4th section of the statute ; and 
it is apprehended that in such a case any agreement for the 
sale, valuation, &c. of the fixtures, although it may be of a 
chattel interest only, must be in writing, and executed ac- 
cording to the formalities required by the statute. But the ques- 
tion seems to be much more doubtful when things annexed to 
•the freehold are sold in contemplation of an immediate sev- 
erance, and the contract takes place between parties who do 
[^*204 ] *not transfer any interest whatever in the land ; as between 
an out-going tenant at the expiration of his term, and the in- 
coming tenant under a new demise. For in this case the sub- 
ject of the contract is in the view of the parties a bare chat- 
tel ; and, as was observed by Lord EUenborough in the case 
of Parhtr v. Stan%iand^(a) it does not follow because articles 
are not at the time of the contract in the shape of personal 



(a) 11 East, 862. 
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chattels aa not being severed from the land, so that larceny 
might be committed of them, that therefore the contract for the 
purchase of them passed an interest in land within the 4th 
section of the Statute of Frauds. (1) It deserves also to be 
noticed, that in a very recent case, Ma^fidd v. WeMey^ in 
the King's Bench,(a) it seems to have been considered by the 
court, that a parol contract for the sale of growing crops 
might be good, at least where, as between out-going and in- 
coming tenant, there was no sale of any interest in the land 
itself.(6) 

But if fixtures, while they subsist in a state of annexation, '^jJlJ^^f 
are to be considered an interest in land, and within the pro- 
visions of the Statute of Frauds, it is conceived from analogy 
to the cases relating to the sale of trees, &c. that a contract 
which could not be enforced for want of the requisites of the 
statute, might give a right of action where it has been execut- 
ed by an appraisement having been made of the fixtures, (c) ; 



^Stamps ok Instruments rblatiko to Fixtures. [*205] 



A few observations occur with respect to the provisions of Schedule of fis* 
the stamp acts, as they apply to schedules or inventories of 
fixtures. 

These schedules im^ either annexed to or endorsed upon in- 
struments of lease, &c. or else are distinct instruments which 



(!) In Aostin v. Sawyer, 9 Coweo, 39. it wu held that the property in wheat 
(^wiog, passed by parol and without writing ; the Statute of Frauds relating 
to the transfer of an interest in lands, not applying to such a case. 

{ays Bar. ft Cres. 3S0. (b) And see 1 Bing. 6. (c) Vide Poulter 

v.Killingbeck, 1 Bos. & Pnl. 397. Teal v. Auty, 2 Brod. 4r Bing. 99. See also 
Salmon v. Wation, 4 B. Moore, 73., at to the eftct of an appraisemtot of fixtures. 
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are merely referred to in the lease. According to the pro- 
visions contained in the general stamp act, 55 G. 3. c« 184., 
m schedule or inventory, &c. which is ptU or endorsed upon, 
or arniwed to a deed or agreement, must be included in the 
calculatioa of the number of words as part of the instiu- 
ment(a) But ^< a schedule, inventory, or catalogue of any 
**firturesy &c. which shall be referred to in or by, and be in- 
'< tended to be used or given in evidence as part of, or as ma^ 
** terial to, any agreement, lease, tack, bond, or other instru- 
'' ment, &c. but which shall be separate and distinct from and 
'< not indorsed on or annexed to such agreement, &c." is ^^ub- 
ject to a duty of IL Ss, ; and if it contains 2,160 words or 
upwards, for every entire quantity of 1,080 words over and 
above the first 1,080, a further progressive duty of IL 5s. is 
payable. 

Under this provision of the act it seems that an inventory 
of fixtures referred to by any instrument cannot be given in 
evidence unless it has the proper stamp ; but it has been held 
[ *206 ] that the circumstance *of such an inventory not being stamp- 
ed, will not vitiate the deed itself to which it refers. (6) 

Stamps OD agree- With respect to other provisions contained in the stamp 
act ; it IS held, that an instrument containing an agreement 
for the purchase of fixtures in a house, and which contains 
also a present demise of the house, cannot be given in evi- 
dence to prove the sale of the fixtures in an action for their 
value, unless it has a lease stamp, the one contract being auxil- 
iary to the other ; and an agreement stamp is not sufficient, (c) 

An executory agreement for the making and putting up of 



(a) Lake v. Asbwell, 3 East, 326. (6) Duck v. Bradcljll, 1 M'Cleland, 

217. (e) Corder «. Drakeford, 3 Tannt 382. And lee 1 Camp. N. P. 

C. 387. 3 Stork. N. P. C. 128. 
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machinery in a house, is not within the exemptions of the 
stamp act in favor of agreements for or relating to the sale of 
goods, &c. but must be stamped like any other agreement, (a) 

Lastly, it may be useful to mention, that by the statutes 43 Auction duty. 
6. 3. c. 69., and 45 6. 3. c. 30., a duty of la. in the pound 
is payable upon fixtures sold by auction, the same as in the 
case of personal goods. 

(a) Baxtoii v. Bedell, 3 East, 393. 
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♦CHAPTER VI. 

ON TBE RIOHT0 AND UABILITIE8 OF PARTIES IK REtPteT 
OF LAND A8 INCREASED IN VALUE BT THE ANNEX- 
ATION OF PERSONAL CHATTELS. 

The law in a variety of instances determines the liabilities 
of persons to perform public duties, or to contribute to public 
charges in consequence of the possession of real property. 
In like manner it confers many important rights on freeholders 
and tenants of inferior estates, by reason of their interest in 
the land. In these instances it is frequently necessary to as* 
certain the precise value of the property ; and ^erever that 
value has been increased by the annexation of personal chat* 
tels to the freehold, it will be important to take into consid- 
eration the nature and doctrine of fixtures. 

Ltod rateable to Thus, with respect to the liabilities of persons to make 
in; to^i/vaiue' Contributions to the poor rates ; the statute 43 Eliz. c. 2. en* 
nexatioM. ^*''" *^^> *^® competent sums; to be levied for the purposes there- 
in specified, should be raised by the taxation, (amongst other 
persons) of every occupier of lands and houses in a parish : 
and in the construction of the statute it has been held, that 
land or houses are to be rated according to their annual value, 
although that value may be derived from the annexation of a 
personal chattel. 

As by a steel- *Thus, where a corporation being possessed of a house, 

chlne'bouae.' erected a machine in the street leading by the said house 

[ *208 ] for the purpose of weighing waggons, carts, &c., loaded with 
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coaly Sec. at 2d. per ton. The steelyard of the said weigh- 
ing machine was, and always had been, in the said house. 
The corporation was rated for the machine house according to 
the annual value, not only of the house itself, but of the clear 
profits of the machine. The court held the rate good : and 
Lord Mansfield observed, that the nature of the thing showed 
that the machine was annexed to the freehold ; they were one 
entire thing, and were together rated by the common name (the 
machine house,) which comprehends both ; the steel-yard was 
the most valuable part of the house, the house therefore ap- 
plied to this use might be said to be built for the steel-yard, 
and not the steel-yard for the house. And Willes, J. said; 
that if a machine be appurtenant to the building, its clear pro- 
fits are undoubtedly rateable* If a iMlIiard table stand in a Hoom improved 
house, and the house should in respect of such table let at a J[^^^ 
higher sum, it would be rateable whilst the table continued 
there, and was so let at the advanced rate, (a) 

In another case, (5) a building called the engine-house con- Bjacarding-m«- 
sisted of a bay of building 18 feet long and 19 wide, in which 
there was a carding machine for manufacturing cotton. The 
engine was generally worked with water, but frequently by the 
hand. The building wherein the engine stood was ^ot a [*209] 
dwelling-house, nor was it erected for the purpose of receiving 
the engine. The engine was placed on the floor ; and the 
ease stated that it was not luinexed or ftsteiied to ihefloor^ but 
might be moved at pleasure and carried out and worked in any 
other place, either by means of water or manuel labor ; and 
was not adapted to any particular building* The frame i^ 
which the engine stood was twelve feel in length, three feet 
eleven inches in breadth, and two feet nine inches in height ; 
the semi-diameter of the largest cylinder, with a small roller at 
the top, rising twenty inches above the frame ; the engine 



(a) Rex V. Nicholas GloQcester, Cald. 2(2. (6) Rex v. Ho^, Cald. &6S. 

IT. R, 721. ^ 

24 
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sinking in the frame seventeen inches, (a) The court thought 
that this case was not distinguishable from the preceding deci- 
sion o£Rex V. St. J^TicholaSy Gloucester : and accordingly they 
held, that the house and engine for cardmg cotton oyght to b« 
rated as one entire subject. 

Bj « malt-mill. It was observed by Mr. Justice Grose in the course of hi« 
judgment in this case, that if a tenement were to be fitted up 
as a malt-house, and a malt-mill put into it, and the whole was 
let together, the whole ought to be estimated together accord- 
ing to its improved value. 

Whether land is There is some ambiguity in the above cases as to the neces- 
IJ^i^LVchTttels 8>*y o^a personal chattel being actually aflixed to the premises^ 
not actually affix> ^^ ^^^ ^j ^jj^ subject of a rate upon land and houses. In the 
case of Rex v. St, J^Ticholas, Gloucester, the machine which 
[ *210 ] had been *rated was clearly affixed to the freehold ; and the 
court rely upon this circumstance in delivering their judgment. 
It has, however, been thought that perhaps the case of Rex v« 
Hogg goes the length of determining that things let together 
with a house under the same demise, and yielding a profit, are 
rateable whether affixed or not. (6) But the better opinion ap- 
pears to be that the profits arising from a personal chattel not 
attached to the premises ought not to be included in a rate pro- 
fessedly raised upon land and houses only. And it is observ- 
ble that in Rex v. Hogg, Mr. Justice Ashurst, skiverting to th* 
construction of the carding machine, remarks that although it 
was stated that the machine was not fixed to the floor, yet that 
it might be fixed tp the walls of the building, and that it was to 
be supposed that it must be fastened in some way, otherwise 
as it worked by water, the weight of the water must displace it. 



(a) The statement is g;iven from the case after it was amended, on being re- 
ferred back to the sessions (6) Nolan's Poor Laws, vol. i. p. 82. 84. n.— 

Sfee Rex v. Londontborpe, post. 
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Upon the same principle, it is considered that personal chat- Water pipe« itid 

1 11,1.1. /% 1 »n l«u»d rateable. 

teis annexed to land which produce profit to the propnetors are 
rateable, notwithstanding the ownership of the land itself may 
be in other individuals. Thus it has been decided that pipes 
laid down and fixed in the ground are to be deemed a part of 
the soil, and are rateable in the parish in which they are situate, 
according to the profits derived from the pipes, by the convey- 
ance of water or gas. The company of Rochdale Water- 
works were rated to the reUef of *the poor of the township of [ *211 ] 
Spotland, in the county of Lancaster, for and in respect pf the 
trunks and pipes, and other apparatus, for the conveyance of 
water belonging to the company, situate and being fixed in the 
ground, in the township of Spotland, and the profits arising 
therefrom within the township. It was contended on the part 
of the Rochdale Company, that the act of parliament by which 
they were incorporated merely gave them a licence to carry 
pipes through the lands of others ; but the court determined 
that the company were clearly rateable to the poor by reason 
of their occupation of the pipes.(a) 

So, in a very recent case(6) it was held that a public com- Gas pipes ratea* 
pany were rateable for the profits of their pipes in the parish in 
which the pipes were laid ; although At appeared that the com- 
pany had no interest in the land through which the pipes passed, 
but merely a licence to place them there, and that they had the 
power under an act of parliament of removing ^hem when they 
thought fit. The court in deciding die question adverted to 
the last mentioned case of the Rochdale Water-works Com- 
pany, and said, that the pipes were to be considered a part of 
the land, for they were not merely laid upon the land, but af- 
fixed thereto, and the land must be disturbed to come at the 
pipes; and they compared the pipes to the case of a tunnel 



(a) Rex V. Rochdafe Waterworki Oo. 1 Maole k Selvr/n, 634 {h) Rex 

V. EriglitoD Gas Co. E. T. 1826, K. B. 
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under a river which they said would clearly be rateable. "With 

[ *212 ] respect to the power of taking them up and altering *their posi- 

Tenani'8 fixtures tion as provided for by the act, they said, that the privilege was 

rateable. , . , n \ >• i. ^ 

not greater than in the case of trade erections put up by a te- 
nant, &c., which, although they might be removed under the 
laVir of fixtures, yet, until actually severed, were subject to be 
rated, because, in the meantime, they constituted a part of the 
land. 

Settlements by In questions respecting the right to parochial aettl&mentSj it 
land improved by is frequently necessary to refer to the doctrine of fixtures. 
For it may often happen that the value of land, as increased 
by annexations made to it, would amount to the sum which is 
requisite to confer a settlement j but if those annexations 
were not to be taken into calculation, it would fall short of it. 

Thus, in a very recent case, a question arose respecting the 
value of a tenement, by Uie rating of which it was contended 
that a settlement had been gained by the pauper according to 
the statutes S W. c. 11, s. 6. &^ 85 Geo. 3, <;. 101, s. 4. By 
byXaddKOT*of *^® '*"®' of these statutes, it is enacted, " That no person who 
stoves, &c. <^ shall come into any parish, township, or place, shall gain 

<< any settlement therein by being charged with and paying his 
<< share towards the public taxes or levies of such place, for or 
*^ on account or in respect of any tenement not being of the 
" yearly valu^ oif 101," On the part of the respondent parish, 
it was proved that the pauper's husband had on the 23d April 
1823, gone to Uve in a house in the parish of St. Dunstan, at 
the yearly rent of 101. ; that he had not occupied it for a year, 
[ *21d ] but that he had been rated for the house *in that parish, and 
had paid the assessment for one quarter ; that one Butler had 
occupied the house before the pauper's husband ; that at the 
time of the hearing of the appeal one Hunt held it, each of 
them paying the annual rent of 10/. ; and that it had for six 
years preceding the pauper's tenancy been let, together with 
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the articles of furniture hereioafler mentioned, at 10/. per an* 



On the part of the appellant parish, it was proved, that all 
houses in the parish of St. Dunstan were rated at half their 
actual value, and that in the assessment on the pauper's hus- 
band, the said house was valued at 3/. 10«. ; that at the time 
of his occupation the house was in a very bad state of repair, 
and that it would have required an expenditure of 40/; to put 
it into tenantable condition ; that since his death, and previ- 
ously to Hunt's tenancy, 12/. had i>een expended on it ; that 
there were a stove and cupboard in the room below stairs, a 
grate and a cupboard in the chamber, and a grate in the kitch- 
en ; that die stove and grates had not originally belonged to 
tfaehouae, but had been put in by a tenant ; and the landlord 
had talj^en them in part payment of rent about six years before; 
that these were fixed with brick-work in the chimney places, 
but that they might be removed without doing any injury to the 
chimney places ; that the cupboards stood on the ground, and 
were supported by hold-fasts, and that these might also be re- 
moved without doing any other injury to the walls than leaving 
a few marks of nails ; that the use of these several articles 
was worth about 6d. per week ; and that ^the tenement, in- [ *214 ] 
eluding the use of them, was worth 7/. 10«., and without them 
about 6/. per amum. The Court of Quarter Sessions con- 
firmed the order, but stated their opinion to be, that if any de- 
duction, however small in amount, was to be made in respect 
ofthe above mentioned articles, the tenement would not be of 
the annual value of lOL 

It was contended on the part of the appellant parish, that 
the fixtures, although they belonged to the landlord and were 
used by the tenant, constituted no part of the tenement ; that 
the ancient rule of law had been relaxed between landlord and 
tenant, and that the rule so relaxed ought to prevail in the pre- 
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sent case. The court however were of a different opinicm 
and confirmed the order of Sessions. And Mr. Justice Bai- 
ley, in delivering his judgment, observed, that although these 
fixtures, if they had belonged to the tenant, might have been 
removed by him during the term, yet, as they actually belonged 
to the landlord, they were parcel of the freehold, and would 
have gone to the heir, and not to the executor, and that the 
tenement was therefore of the annual value of 10/. (a) 



Chattel! must be 
tctuallj affi&ed. 



[*216] 



It seems however, that in order to confer a settlement, the 
property by which the value of land is improved, must be actu- 
ally affixed to the soil ; notwithstanding it has been seen that 
in questions upon rates, some doubts have beein entertained 
f oft-windraiil. Upon this subject. Thus, in a question respecting the removal 
of a pauper from Grantham to Londonthorpe both in the 
^county of Lincoln, it, appeared (6) that die pauper took a tene- 
ment in the hamlet of Spittlegate, in the parish of Grantham, 
in the county of Lincoln, at 6i. a year, in which he resided 
near three years, and the greater part of that time rented of the^ 
lord of the manor of Spittlegate a piece of waste gr<:mnd in the 
hamlet, at die yearly rent of 10a. Gd., upon which he had the 
privilege of building a post-windmill, and which he was to be at 
liberty to remove at pleasure. He accordingly built a post- 
windmill upon that ground at the expence of 1201., and worked 
it for about three quarters of a year, but rented the ground for 
two years and a half, the greatest part of which time the mill 
was standing thereon. The mill was constructed .upon cross 
traces, laid upon brick pillars, but not attached or affixed there- 
to, which is the usual mode of building mills of that nature. — 
And the mill was considered as the property of the tenant. 
He let it to one Jackson for a quarter of a year, at the rate of 
9/. per annum^ during which time the pauper resided in the 
said tenement of the rent of 6i. per annum. The pauper afler- 



(a) Rex V. St. Dust&n, 4 Bar ^ Cres. 686.- 
T. R. 377. 



~(fi) Rei 9. Londoatborpe, 8 
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wards sold the said mill as a chattel interest, and it was taken 
away by the purchaser without any interruption of the landlord ; 
no rates were ever paid or demanded for the mill, or the ground 
on which it stood. 

It was contended that the value of the land must be taken to 
be increased by the erection of the mill upon it ; and it was 
compared to the cases of a rabbit-warren, or a land-sale col- 
liery where the value *of the rabbits, and of the horses, gins, [ *21G ] 
ropes, and other chattels for working the collieries might be 
taken into account for making up the value required. 

But Lord Eenyon observed, *^ This windmiD, as described 
in the case, is nothing but a chattel. And if in questions of 
this kind we were merely to consider the ability of the pauper 
without at the same time considering whether he rented a tene- 
ment, we should abandon the statute altogether, and the deci- 
sions upon it It might as well be said that an iron malt-mill 
would give a settlement. This post-windmill was the sole 
property of the tenant himself; and it was not fixed in the 
ground, but detached from it. But in order to confer a settle- 
ment it should be so connected with the land, as, in legal con- 
templation, to fall within the description of a tenement.'' 

And per Grose J. This mill was a mere chattel, and was 
the property of the tenant, and not of the landlord. And it is 
no more a tenement than a large coffee-mill put up by the te- 
nant in his house. 

It is conceived that the principles which have been discussed Right of voting 

,-._., «. t . » ^t electioos in re- 

in the preceding pages, would, m like manner, afiect the right «pec( of fKeholdi 

of voting for freeholds at the election of members of parlia- IllJJJSoni. '"' 

ment There is, however, only one case to be found upon 

this subject. It was the case of a vote at an election for the 

county of Bedford. A voter had polled for a windmill, which 
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appeared in evidence to be fiied on a post, upon pattens, hi a 
[ *217 ] foundation of brick- work, *and to be upon a plot of ground in- 
closed ivith a fence, put up bj the voter in a common field* It 
did not appear in whom the title to the ground was, further 
than as it might have been inferred from possession. The 
vote in respect of this mill was held good by a committee, (a) 

It may be observed of this case, that the committee seem 
to have clearly recognized the principle, that whatever was 
affixed to the freehold was to be considered as land, and as 
such conferred a right of voting. On the facts as stated in 
the report, it does not appear satisfactorily, whether the wind- 
mill had ever been completely annexed to the soil. The case 
however, can scarcely warrant an inference, that a right of 
voting will belong to the owner of a chattel property, which is 
merely laid upon the ground^ and is not actually attached to 
the freehold. 



(a) 2 Lqd. Caie 13. p. 440. 

^11 
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CHAPTER I. 

•F RSMEDIEtf BT ACTION^ &C. IN RESPECT OP FIXTURES. 



SieHm 1. Of the Action of Waste, as applied to fixtures. 

Seeticn 2. Of Ininnctions for Waste, and of equitable Relief in the 

. case of Fixtures. 
Seeikn 3. Of other Remedies by Action in respect of Fixtures. 



Section I. • 
Of the Action of Wastcy as applied to Fixtures. 

Having in the preceding division of this work treated of 
the rights of different parties with regard to the property in fix- 
tures ; the next subject for consideration is, the means by 
which those rights may be enforced, and the remedies providisd 
hy the law when they are infringed. 

The owners of the inheritance, in whom, in early times, ^^ %!!f^ 
the power of legislation was principally vested, secured them- iMld ii watte. 

26 
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selves against injuries to the freehold ^committed by their 
particular tenants, by means of the law of waste. And it was 
held to be equally waste to damage or remove a personal 
chattel which had been annexed to the freehold, as where the 
substance of the freehold itself was impaired. Accordingly, 
Lord Coke, in treating upon this subject, observes, that " if 
glass windows, though put in by the tenant himself, be broken 
or carried away, it is waste. So it is of wainscot, benches, 
doors, furnaces, and the like, annexed or fixed to the house 
either by the reversioner or tenant. ''(o) 

Hence it is that many of the questions respecting the right 
to fixtures have come before the courts in the form of an in- 
quiry, whether the severance or removal of them was an act 
of waste or not. And agreeably to this view of the subject, 
the decisions relating to the law of fixtures ^are usually class- 
ed by the text writers, and in the digests, under the head of 
Wcute, It will appear, however, from what is observed in a 
subsequent part of this section, that such a classification is not 
comprehensive enough to embrace many important determina- 
tions which constitute a part of the doctrine of fixtures. 

WritofwMte. With respect to the remedy for waste, the old method of 
proceeding was by a writ of wa^te. And it will be proper to 
notice some particulars relative to this more ancient remedy^ 
because it is the foundation of the modern form of action, and 
has moreover been revived npon some recent occasions. 

For and against ^The Common law gave an action for waste in three cases 
r^220l only; tenancy by the curtesy, tenancy in dower, and guar- 
dianship in chivaliy. These estates were created by act of 
law ; and the tenants were from the earliest times restrained 



C#) 0<v Utt. 53 a. 3 SaQod. 359. s. U. 
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from an abuse of what the law thus conferred, (a) By ^e 
statutes of Marlebvidge (62 Hen. 3. c. 23.,) and Gloucester ^ 
(6 Bdw. 1. c. 5.,) an action for waste was given against les* 
see for life or years, tenant per outer me, and against the as- 
signee of tenant for life or years, for waste done after as- 
signment. (6) By a liberal construction of the last mentioned 
statute, tenants from year to year, and tenants for a part of a 
year, were held punishable for waste ; which is a remarkable 
instance of the manner of construing statutes by equity in 
former times, (c) 

*The ancient action of waste retained several vestiges of [*221 ] 
its early introduction , and s^s it came into use before estates 
were commonly subdivided into numerous interests, it was not 

(«) 2 (net 145. Co. I it. 53 a. et seq. Doct. ^ St., Dial % ch. hi 2 
Sauad. S62. n. 7. Some have (bought, that at cominon lav» watte did not lie 
•gaiDSt tenant by the curtesy. 2 (nit 145. 301. Br Ab. Waste, 88. Harg^. 
Co. Lit. 53. b. D. 356 It seems that tenants by statute staple, and statute 
roerchanl, are not punishable for waste, although they come in by process of 

law. & Co. 37. As to which, see Harg. Co. Lit. 57 a. note 377 — "^ (6) S 

Inst. 299. Co. Lit. 54 b. 2 Saund. 252. n. 7. In Reeve's History of the 
Eng. Law, vo\, I, p. 386. ^ vol. 2 page 73. .74. 148. it is attempted to be 
shown, that tenants for life were punishable for waste at common law. See 
also Eden on Injunctions, 145. in notis. With respect to termonfor years, 
there would be less reason for the law providing a remedy against tbem, 
because their estates Were very precarious, previous to the statue of Glouces- 
ter, 6 Vdw. 1. c. 11., and indeed luitil the statute 21 Hen 8. c. 15; inasmach 
as the reversioner might at any time put an end to their interest by means of 

a fictitious.recovery. (c) As to the equitable constraction of this statute, 

see Plowden's observations at the end of the case of Eyston v. Studd, Plow. 
Com. 467 Hatton on Statutes. The practice of construing statutes by equity, 
of which so much is said in the ancient law writers, was a necessary conse- 
quence of the brief and sententious manner in which the early statutes are 
framed. See further respecting a tenant for a less term than a year, being 
inchded under the term " tenants for years" in Serj. Hill's notes to Vin, Ab. 
Tol. 22 Waste. Br Ab. Waste, pi 52. In a modern case, Lord Cllenbor- 
ough refused to give a similar extension to the statute 4 G. 2. c. 28 , which 
specifies tenants for life, lives, or years. Lloyd v. Rosebec, 2 Camp, N. P. 
C.453. 
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aUowed even afterwards to be brought, except by the party 
who had the immediate estate of inheritance, either in fee or 
in tail. Nor c6uld any person mamtain the action unless he 
had the inheritance vested in him at the time when the wast^ 
was committed, (a) 

Naiore of. ^jj^ action of waste was in its nature a mixed action ; real^ 

because on a judgment against the defendant the plaintiff re- 
covered the land wasted ;(6) and personal, because he was 
entitled to treble damages, (e) The right however to damap 
ges ensued originiiUy only after prohibition delivered, in those 
cases where a prohibition was grantable ; and therefore, as 
the right of plaintiffs in g^^neral to costs is given by a chapter 
of the statute of Gloucester, prior to that relating to damages 
in waste agamst tenants for life or years^ which, as Lord Coke 
[ *222 ] says, was a law of creationy . a plaintiff is not enljitled to ^costs 
in an action against these individuals ;{d) unless indeed vUnder 
the statute 8 & 9 Will. 3. c. 11. s. 3., when the damages re- 
covered in waste do not exceed the sum of twenty nobles. 

Modem initancei But the remedy by this proceeding is seldom resorted to in 
the present day. The case of the Keepers of Harrow School 
V. Jtnderton, 2 Bos. & Pull. 86., has been mentioned as the 
only instance to be met with in modem times, until it was re- 
cently revived in the case of Redfem v. Smithy 2 Bing. 



(a) 2 Inst. 303. 305. Go. Lit. 53 b. 2 Roll. Ab. 833. Com. Dig. Waste, 
C. 4; Pleader, 3 0.18. 1 Taunt. 196. As to an action of waste Ij'ing at 
common law by a tenant in tail, it shoald be observed, that it is the more com- 
mon opinion that what is now an estate tail was a fee simple conditional 

before the statute de bonis. (b) As to what is to be considered the '* Zo- 

ciu vastatus,^ see 2 Inst. 304. Co. Lit 53 b. Com. Dig. Waste, F. 2. 

(c) Finch. 29. 3 Bl. Com. 118. If judgment is given against the 

defendant when the writ charges him in the tenets it must be for the place 
wasted, and also for damages ; but if it be in the tenuity it is for damages 

only, 2 Inst. 304. ; om. Dig. Plead 3 O. 22. -^d) 2 Inst. 289. le 

Co. 112. Pilford's case, 2 Saund. 252. a. n. 7. 
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262. (a) The court, however, on these occasions distinctly 
recogaized the ancient form of proceeding, and adopted some 
of the important principles of the old doctrine of waste. For 
in the former case, they held that injuries of a very trivial k nd 
do not amount to waste : and that if the jury find a v/srdict for 
the plaintiff, and give only very small damages, the defoudant is 
entitled to judgment :(6) and in the latter case, they held that 
under the statute of Gloucester, the jury must always find the 
place wasted ; and for a defect of the verdict in this particular, 
they granted a new trial, (c) 

The disuse into which diis action has fallen makes it unne- 
cessary to enter into a further examination of it. The reader 
who is desirous to be more particularly acquainted with the 
nature of the proceeding, and its application to difierent cases, 
will find it fully treated of in 2 Imi. 145. 299. et seq. ; Co. 
Lit. 53 a. ; *Fitz. JVa*. Breo. Writ of Waste ; Com. Dig. [ *223 ] 
WasU; Bl. Com. vol. 2, p. 281. vol. 3. p. 228. ; Bui. JV. P. 
119 a.; and in Mr. Serj. WtUiams^ notes to the case of 
Green v. Cole, 2 Saund. 228. (^) 

For the old action of waste has now given way to the reme- in'^hJ|^tture'»f 
dy by an action on the case in the nature of waste. This ac- ^^^^' 
tion is founded on the ancient form of proceeding, and is ad- 
apted for the redress of the same species t>f injuries to the 
freehold. It is a muph more easy and expeditious remedy 
than the writ of waste, and is applicable to many cases, where 
the former remedy altogether failed, (e) 

(a) And see 1 Bing 382.-' (6) Vide 1 Jac. & Walk. 653.— ^(c) So 

the coarts of equitjr will sometimes act upoo the doctrine, that the place wast- 
ed is foffeitable. See Goarley v, Duke of Somerset, 1 Ves. & Bea. 68. 
(d) It may be useful to caution the reader, that much confusion upon 
the sabject of the ancient doctrine of waste has arisen from an inattention 
to the important distinctions between the several remedies at common law, 
under the statute of Marlebridge, and under the statute of Gloucester.^— —• 
(e) As to the advantaged of the action upon the case compared with the 
HBcient writ of vviste, see 2 Williams's Saunders, 2S2 a. n. 7. 



Digitized by VjOOQIC 



223 R£M£DI£S, &q. 

The rained/ in The action on the case in the nature bf waste liiay th^e* 

ettef offiktures. 

fore be resorted to in many instances for the purpose of de> 
termining whether the removal of articles annexed to the free- 
hold is warranted hy the law of fb^tufes or not It is the ap> 
propriate remed}^ in such cases for the reversioner against K 
tenant in possession, whether for life or for years. The pro- 
ceeding is founded on the ii^jury occasioned to the plaintiff's 
reversionary interest by the wrongful act of the party in imme- 
Not wbeo the ^<g^j^Q possession of ike land : and h^nce it is inapplicable to 

removal i» by ex- 

ecutors. all those cases in which an executor lays ckdm to remove ar- 

ticles, as fixtures, which have been put up by his testator, 
[ *224 ] whose interest in the land is determined by *his death; be- 
cause, in such cases, there exists nO privity of estate between 
the parties, (a) 

Liabilitjofei- Neither can the action be maintained agailfst the personal 
' rei^esentative for waste ^committed by the testator m his life- 
time ; because waste is a tort which in the language of the 
law '' moriittr cumper8ona»^^{b) However, the executors and 
administrators of a tenant for years are punishable for waste 
committed by them while they are in possession of the land.(c) 
And if by the commission of waste by a testator, his personal 
estate has been benefitted; his executors will be chargeable for 
it to the value of the property, although not in this form of 
action.f(2) 

Wbetiher case But in respect of those parties between whom this action is 

for waste may be . i i • i * 

•opported a^ainct mamtainable, it has been thought that the right to support the 

«Daiiu to repair, actioo wiil not be waived by entering into any special coven- 

^' ant, as not to do waste, &c. ; but that the reversioner will 

have his election either to bring an action upon the case in 



(a) As to the liability of a tenant ia waste for the acta of a stranger, see 
2 Inst. 145. 303. 3t).7. Vin. Ab. Waste, K Doct. k Slud. Dial. 2. ch. 4. 1 

Twint. 183. et seq, (6) 2 Inst. 302. (c) I Cra. Pig. tit. 8. cb. 2. s. 11. 

(if) €k>wp.376. lRWms.407. Dick. 215. Vin. Ab. Was(t,2 S. 
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tort for the waste, or an actioiii upon the special covenant In 
Kinlyaide and Thorntoo,(a^ a lesaee covenanted quietly to 
yield up the demised premises. at the end of the term. Dur- 
ing the terai waste had been committed in pulUng down and 
demoHiliing certain fixtures mentioned in the declaration^ as 
an ale-house bar, and .divers doora, partitions, dressers, &c. 
^The plaitttiff brought an action of case in nature of waste ; [ *225 ] 
and upon an objection that he ought to have sued on the cov« 
enanty the court were of opinion, that an action on the case 
was maintaioable as well as covenant : for it was said, that the 
landlord by acquiring a new remedy by the special covenant 
did not therefore lose his old. (6) 

It has, however, been supposed, that the authority of this 
decision has been impeached in some modem cases. In 
J<me8 ▼. HiU, the plaintiff declared in an action of case in 
nature of waste against a lessee who had entered into a spe- 
cial covOnant to repair. And according to the report of this . 
case in 1 Bay. Moore. 100., Gh. J. Gibbs, in delivering judg- 
ment, observed, that ^* when there is an express stipulation or 
contract between two parties, this species of action is not 
maintainaUe ; for stich contract is a total waiver of iort^ and 
it therefore ceases to bear the character of waste." 

But it is to be observed of diis case, that in the report given 
of it in 7 Taunt. 392., the dictum attributed to Ch. if. Gibbs 
is wholly omitted. Indeed the decision itself turned upon a 
particular point, which did not involve the general question, vur. 
that the injury complained of by the plaintiiF could not in any 
view be considered to amount to an act of waste. 



(a) 2 BU Rep. 1111. i-(6) See 2 Saond. 262. n. b fa Elvref v Maw, 

the plaiDtiff dectarad in an action of cate in nature of watte, yet it appean 
that the tenant held under a lease in which there was a special covenant to 
repair. A covenant to repair does not preclude an injunction for wasta, 
lXck.445. 18V^8.455. 3 Yes. & Bea. 349. 
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"^There is another case. Heme v« Benbau>f{a) which has 
been thought at variance with the decision of KMyeide v, 
Thamt&n ; and is considered an authority against an actioa 
on the case being maintainable where an aeevmpsit is to be 
implied between a landlord and tenant {b) On referring, how- 
ever, to this case, the determination appears to have proceeded 
altogether upon a principle ^^ch has been countenanced in 
some recent decisions, that an action on the case is not main- 
tainable for permissive waste, (c) 



(a) 4 Taunt. 764 (6) Aod «ee Hatg. Co. Lit. 54 b. n. 369, S Brod. 

ftBing.171. 

(e) With respect to this latter quesikm, whether an action npoo the case can 
be sapported for permiwive wa«te, the aathoritiet are by no means satiiftlc- 
toiy. It is conceived that much nf the difficulty npon this subject |ias arisen 
from not distinguishing between tenancies at will and tenancies from year to 
year, as affected by the i^rovisions of the statute of Gloucester. The statute 
of Gloucester gives a remedy for wasfe In the case of tenancies ibr years, or 
for a Jess term than a year, but is held not to eitend to tenancies strictly at 
will. Co. Litt. 54. b. 2 lost 302. 6 Rep. 37. It^as expressly been decided 
that those tenants who are within the provisions •f the statute, are liable in an 
action of waste, ns well for permissive, as for voluntary waste. 'Co. Lit 53. 
a. 2 Inst. 145. 2 Roll. Ab. 816. Owen 92. 1 Saund. 323 a. n. 7. 2 Snond. 
9SSi, c. 259. , 1 Salk. 19. 3 Lev. 359. S. C. Aod see Harg Co. Lit. 56 b. n. 
376. The question, therefore, is whether the action of case in the nature of 
waste, which has been substituted in lieu of the aciion of waste, cannot be 
supported for permissive waste in all those cases in which the old action conld 
itself have been supported. In the Countess of Salop's case, 5 Rep.. 14. Cro. 
Eliz. 777. 784. it was holden, that an action upon the case in nature of wastf^, 
could not be maintained against a tenant at will for permissive waste : and 
the reason is stated to be, because the statute of Gloucester does not extend 
the. remedy by action of waste to the case of tenancies at will. From this rea> 
son being assigned as the ground of decision it seems a fair inference, that an 
action upon the case would lie for permissive waste against a tenant for years ; 
because, as against such a tenant, waste might have been brought nnder the 
statute. Accordingly, Mr. Serj. Williams lays it down expressly, that an ac- 
tion npon the case may be brought as well for permissive as for voluntary 
waste,, 1 Saund. 323. a n. 7. 2 Saund. 239. It has, however, been thought 
that a contrary doctrine is established by some modem decisions of the courts 
vis. Gibson v. Wells, 1 New. Rep. 290. Heme •. Benbow, 4 Taont. 764. 
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*The forms of pleading in waste, and in actions on the Pleuding and 

_ , i» . 1 1 « . . evidenceinwajie. 

case m nature of waste, are treated of with much leammg m 
a note of Mr. Serj. Williams in 2 Saund. 252 c. n. 7. For 
precedents of waste in respect of chattels affixed to the free- 
hold, see 2 Bl. Rep. 1111. 1 H. Bl. 258. 8 East, 38. 1 
Brod. & Bing. 54. For the evidence, see Stark. Law Ev. 
Tol. ill. 1668. 



Jones o. HilU 7 Taont. 392. \ B. Hoore, 100. 8. C. With respect to tbe 
first of these decisions, the jud{;inent of the court is certainly expressed in 
▼ery general term*, and the marginal note states broadly that an action on tbs 
case does not lie for permissive wastu. Bat it appears that, in this case, the ac- 
tion was iit fact brought against a tenant at will ; and it is observable, that Mr. 
Serj. Williams cites this authority, and does not consider it as conflicting with 
(he opinion he lays down. As to the ease of Heme v. Bcnbow, the decision 
toraed upon a different point : in that case, however, the court seem, undoubt- 
edly, to have lost sight of the distinction between tenants for years and at will 
Ibrthey eita the Coiinteas of Salop's case aa a general antfaority agiiinst the 
aetioQ for permissive waste, which, it has been seen, was a case of a tenancy at 
will, and decides nothing as to the action not being maintainable against a 
tenant for years. In the pase of Jones v. Hill, the distinction between tenao« 
cies at will and for yearv, Wbb pressed upon the court, and Ch. Ji Gfbbs then 
declined to give any opinion . upon the general qqestlon. Notwithstanding, 
therefore, several text writers have, upon the authority of these modern deci- 
aions, laid it down as a general rule, that an action upon the case will not lie 
for permissive waste, it seems very questionable whether such a position can 
be maintained, except in respect of tenancies at will, in the strict sense of 
the term. See farther upon this snbject, 22 Vin. Ab. 5S5. tit. Waste. 1 Jac. 
A Walk. 522. 2 Sim. ft Stm 97. 

26 



Digitized by VjOOQIC 



REMEDIES, &G. 



♦SECTION U, 

(^ Injunction Jor fVafte^ and Equitable Relief in the caae ^f 
Fixtures. 

The proceedings described in the former section are rem- 
edies of a corrective nature ; and they are in reality methods 
of recovering a compensation for injuries already sustained, 
and for which the party grieved can, in general, only recieve 
satisfaction by pecuniary damages* (a) But it frequently hap>- ^^ 
pens from the consequences attending injurieis to real property, 
that the damages recoverable in an action are a very inade- 
quate compensation for the loss incurred ; so that the redress 
afforded by a court of law would prove an imperfect as weU 
as a tardy relief to the injured party. The Courts of Equi- 
ty, however, provide a very beneficial remedy in these cases, 
which is of a preventive nature, and whereby injuries to real 
^ property may be anticipated and prevented. This equitable 
interposition of Chancery consists in restraining a persoA 
from committing waste, either threatened, or which he may be 
in the act of committing, by means of the writ of injunction ; 
which is a prohibitary writ issuing by the order and under the 
seal of a Court of Equity. 

[ *229 } *It has been seen that the right to fixtures is frequently de- 
cided upon questions of waste. . And as the remedy by injunc- 
tion is calculated to afford a very prompt and effectual protec- 



(a) By th« old writ of Wasto ia the tgnet, the place waited waa reco?erod. 
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Itoii where this species of injuiy is sustained, it will be useful 
to give a brief account of the nature of the proceeding. 

By the common law a prohibition to inhibit waste issued out g^^'^^w?" '* 
ef Chancery against the three classes of persons who were at 
common law punishable of waste ; viz« tenant by the curtesy, 
in dower, and guardian. It was granted on the prayer of the 
party who had the inheritaace^ and might be had before any 
waste was actually committed. The writ of prohibition lay 
af^rwards against all tenants for life or for years, und^r the 
provisions of the statutes of Malbridge and Gloucester, (a) 

There was also at common law another remedy for waste Estrepement of 

' waste. 

of a preventive nature in the writ ofestrepemmt of waste. This 
writ lay after a judgment obtained in a real action, and before 
possession delivered by the sheriff, to prevent the defendant 
from committing waste in the lands recovered. By the sta- 
tute of Gloucester a fur^er writ was given in these cases, to 
prevent the defendant from committing waste during the euit 
which was called the writ o( ^atrepement pendente pliicito.{b) 

These meteds of restraining waste have long since fallen ^^^^Zt^ "' 
into disuse. For the Court! ^^ ^Chancery will now, by means [ ^230 ] 
of a writ of injunctiony restrain a party from committing waste " 
in all cases in which waste is punishable by law. And in 
some particular cases it will restrain a party even where he is 
dispunishable of waste, either from the nature of his estate, or 
by express grant << without impeachment of waste."(€) 

There are a great variety of cases in which a Court of Equi"* in what cafet it 



(a) ^Intf.299. Com. Dig. tit. Chancery, D. 11. IBofl.^rPul 108. 121. 
The Court ofChaocery seems to havo derived its jariadiction lo injunction from 
the ancient writ of prohibition of waste Dick. 455. (6) 2 Inst 328. Fiti, 

Na*. Brev. 136. Edea on Inj. 159. 2 Reeve's History, 162. — (c) See aote^ 

p. 125, in notll. 
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ty will thus interfere. The most ordinary occasion, however, 
is to restrain a tenant for life, or tenant for years, upon <he ap- 
plication of the owner of the inheritance. And an injunction 
may be obtained on the application of a remainder-man for 
life, as well as <»i that of a remainder-man in fee, notwith- 
standing there is an intermediate estate for life, {a) 

It would be unnecessary for the present purpose to enter 
into a detail of the various cases in which the remedy by in- 
junction applies. The Reader will find Aem very clearly 
specified in Com. Dig. tit. Chancery, D. 11, and in Eden's 
treatise on the law of Injunctions, Ch. 9. 

Injaoetioii ton- In general the interposition of equity in restraint of waste is 
siraiD trespass. f^^Q^jg^ qq privity of estate. There are, however, some par- 
ticular occasions in which an injunction will be granted whe^ 
the act complained of is a mere trespass, (ft) This principle 
has been adopted only by the modem practice of the court; 
[ ^231 ] ^and it is by no means applicable to a case of a common tres* 
pass, which is only contingent and temporary. For the court 
will always expect a strong ease of destruction or irreparable 
mischief to be made out ; of irreparable mischief which may 
be completely effected before any trial at law can be had. 

Equity will d«- The equitable remedy for waste is attended with this addi- 
wa8t« committed, tional advantage ; that if waste has already been committed, 
the court will at the same time that it enjoins fi*om further 
waste, also grant an account, and decree satisfaction for waste 
which has been actually ^one.(c) So that a party has by this 
means the same redress that he would have obtained by reco- 
vering damages in a court of law* Again, where waste has 



(a) 1 Eq Ca Ab. 400. 3 P. W. 268 Amb. 106. 3 Atk. 94. 210. 723. 6 Ves. 

787. (b) 3'Atk. 21 1 Br. Ch. Ca. 688. 6 Ves. 147. 7 Ves. 308. 10, Ves. 

290. 17 Ves. 128. 138. 281. Dick. 670. S^anst. 208. (c) S Atk. 262. 

Eden. 159. 
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been already committed, as in timber that has been cut down, 
the court will prevent &e defendant from taking advantage of 
his wrongful ac^ by restraining him bj order from taking it 
away.(a) 

The relief by injunction will not be granted on slight or un- Whtt » iiifficMttt 
certain grounds ; for in the affidavit upon whi -h it is founded, JuncSoo.***^ "* 
it is not sufficient that the plaintiff merely swears that he ap- 
prehends, or has beeii informed, that the defendant intends to 
commit waste ; but there must appear an actual waste, or some 
act from which the intention is fully evinced, as sending *a [ *232 ] 
surveyor to mark out trees, &c.(6) Threats, however, will 
form a sufficient ground for an injunction ; tor it i> not neces- 
sary to stay till waste is actually done.(c) And in like man- 
ner, an injunction has been granted against a tenant for life 
who insisted on a right to commit waste where he had notfe, 
although no waste was in fact committed. (c2) 

From the view here given of the nature of the proceeding Injoictioii to m- 
by injunction, it appears that it is a remedy which may fre- of things iuwd to 
quehtly be adopted by the reversioner for the purpose of re- «m1>o< 
straining a tenant for life or for years, who intends or rather 
threatens to sever things from the freehold under a claim aris- 
ing out of the law of fixtures. It seems, indeed, to be more 
particularly applicable, where a tenant at the expiration of his 
term, insists on a right of taking away substantial buildings 
which the owner of the land contends are not within the privi- 
lege (^removal (e) 



(a) 1 Ves. Jan. 93. Ai to whether equity will entertain a bill for an accoant 
where an injanctioo is not also prayed for, see 3 A(k. 963. 381. Amb. 54 2 
F W, 240. 1 Br. Ch. Ca. 194. 3 Br. Ch. Ca. 37. 1 Yes. Jan. 78. Dick. 811, 

Fonb. on £q. toI. i. p. 14. (6) 2 Atk. 182. 6 Yes. 688. 7 Yes.- 309. 417! 

10 Yes. 64. (c) 2 Atk. 182. 6 Yes. 706. Dick. 101. 1 Jac. ft Walk 

653^ (rf) Barn. 497. (e) As to relief in equity against executors for 

the waste of their testator, and the disiioctioa ID this respect between legal and 
equitable waste, see Eden on Inj. 211. §t §tq. 
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^SaV^^S^d^ But in such cases to entitle a par^ to relief by injunctioft 
on the specific ground of waste, it must appear that the proper- 
ty in dispute is actually affixed to the freehold. For, where a 
bill was brought praying an injunction and account, which stated 
that the defendant had committed waste, by destroying a dove 
cote, and by removing the locks from the doors of the house, 
the chains from the lawn, the statutes, images, and fences from 
[ *23d'] the pleasure-ground, wardrobes, ^presses, and closets, forming 
part of the wai cot of. the house ; the Lord Chancellor, in 
giving his judgment, said, '< The foundation of this motion to 
revive the injunction is, first, a dear act of waste ; second, an 
act removing things supposed to be fixed to the freehold, wain- 
scot, presses, &c. As to the dove cote, a clear act of waste is 
proved, — therefore against waste the injunction must be reviv- 
ed. But I cannot grant it against removing the presses, eo 
naminey if not fixed to the fi*eehold.(a) 

Other remedies Besides the specific remedy by means of injunction to stay 
waste, as above described, it appears that there are a variety 
of other methods by which the right to fixtures may be inci- 
dentally determined in a Court of Equity. For instance, by 
means of an injunction to restrain a breach of covenant ; or 
upon a decree for an aeconnt, &c. And from a reference to 
several of the cases detailed in the former part of this work, it 
wilVbe seen that many important questions relating to the law 
of fixtures have arisen in proceedings instituted in the equity 
courts. (6) 

Pro^ibiiioD ft- The liability of ecclesiastical persons for waste has been 

gftinttecclMiasti- 
cal pereoiu. ■ 

(«) Kimptod v. Ere, 2 Vet. t, Bea. 349. And tee 2 Dj. 108. b. (b) See 

Lawton v. Lawton, 3 Atk. 13, where the right to fistores between the ezecotor 
of tenant ibr life and the remainder-man was determined on a bill b^ a creditor 
of the deceased, tenant for life. So, in Lord Dudley v. Lord Warde, Amb. 113, 
a bill in eqnity was filed bj the executor of a tenant for life against the remain* 
der-man, to have fire-engines delirered op as part of the personaltj. In ex ptr* 
te Quincey, 1 Atk. 477. the question arose on a bankrupt petition. 
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explained on a former Qccaaion.(a) And with respect to the 
remedy in such cases, it is to be observed, that besides an ac* 
tion by the successor, either *in the spiritual court, or in the [ *234 } 
courts of common law, to recover damages for waste already 
committed, it seems that the Court of Chancery has jurisdic« 
tion to issue a writ of prohibition of waste to restrain such per- 
sons from committing waste in theii: ecclesiastical possessions. 
(6) And by analogy to this proceeding, a Court of Equity 
now very frequently interferes by injunction ; as for instance, 
against a rector at the suit of the patron, (c) So, an injunction 
was in one case granted to stay waste against the widow of a 
rector at the suit of a patroness, during a vacancy, (d) It seems 
also that bishops, deans, and chapters, may be restrained by 
injunction at the suit of the crown, (e) 



(a) S«e ante, p. 130. (6) 2 Roll. Ab. 813. And ace the case of Jefier- 

ton V. The Bishop of Durham, 1 Bos. & Pol. 105. See also 2 Bom. Ecc. Law, 
tit. Dilapidation. 1 Cru. Dig. tiL 3. cb. 2, s. 74. 3 Svranst 493. 499 A yery 
learo«d accoant of the introdiicUoa of the writ of prohibitioo of waste will be 
foaod in Jeflersoo v. Bishop of DCtfham, in which case it was determined, after 
much discussion^ that the Court of Common Pleas has no power to luue an ori- 
ginal writ of prohibitioo to restrain a bishop from committing waste in the pos- 
sessions of his see, at least at the suit of an uninterrested person ; and (Ipubted 
whetlier the Court of King's Bench had such a power. (c) SAtk.217. 

Bam. 399. S. C. Amb. 176. 1 Boi. f Pul. 119. p-(i) 2 Br. Ch. Ca. 552.— 

^) Amb. 17Q. 3 Mer. 427. 
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♦SECTION III. 

Of other Remedies by Jlctitm in respect of Fixtures^ 

Of Trespass. 

uw?b3bre ind F'^tTURES, OS Constituting in their natore a part of the land 
Uer teyeranct. ^m^ jq ^ State of annexation, are subject to the general rules 
which govern the action of trespass in its application in inju- 
ries to real property. And when severed from the freehold, 
and after their persona] nature is revived, they may properly 
be sued for in an action of trespass de bonie aeporiatie. 

TraspaM qaara Thus, upon the same principle that in trespass quare dauaum 
fixteirai!! '^^ ^^fi^g*^ ^or <ui injury to land, it is essential that the plaintiff 
should have actual possession of the land at the time of the 
act complained of, a landlord cannot, during a subsisting lease, 
support trespass quare claueum ftegit against a stranger for 
the removal of fixtures attached to his freehold. (1) In the 
case of the tenant, however, this would be the proper form of 
action in which he might recover compensation for the like 
injury, (a) 



(1) Tajlor V. Tovrnieod, 8 Masi. Rep. 415. 

(a) The recoveiyof the tenant would, perhaps, bar the reversioner of hie re* 
medj, aud the damages would not be apportioned as in a case where injury is 
done to trees, 4%. But it would appear, upon principle, that in default of the 
tenant sneing, the landlord might proceed for the deterioration of his reversion* 
arjr estate bj the reoKwal of articles, which, until an act done by the tenant, are 
to be considered as strictly a part of the freehold. As to aoalogoas cases of 
trespass for cutting down trees, see 4 Co. G9. Br. Ab. Tresp. 273. Com. Dig. 



i 
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*So9 where a tenant, undercolor of the law of fixtures, 
wrongfully seyers from the freehold articles put up by himself 
during the term, or which have been demised to him together 
with the premises, the landlord cannot, pending the lease, sup- 
port an action against him as for trespass to real property, (a) 

For the same reason, and because in respect of real proper- 
ty there is no constructive possession, the heir could not, till 
after entry, try &e question with the executor, whether articles 
descend with the inheritance or are properly fixtures, in an ac^ 
^on of txeapassquare clausumfiregit. After entry, however, 
tins would be the proper form of proceeding. (6) 

But, where fixed articles have been severed from the free- Trespass de bonis 
hold and reduced again to a chattel state, the party in whom tures. ^ 
the right of property is vested from the time of severance, may 
support trespass de bonis asporiatis for the removal ; because 
die general property of personal chattels draws to it the legal 
possession. The reversionei may, therefore, sustain this ac- 
tion against a tenant in possession pending a lease, for the re- 
moval of things which the tenant, either from the circumstance 
of their having *been demised to him, or for any other reason, [ ^237 ] 
has no right to take away, {c) 

It would, therefore seem, that a tenant^ after the severance 
of articles to which he is not entitled as fixtures, could not, 



Tresp. A. 1, 2. Biens, H. Viner*e Abr. Tresp. S. 7 T. R. 9. 1 N. R. 26. 
2 Man. & Sei. 499. 1 Saand. 322 n. 5. Aad see 1 Price, 53. 

(a) U seems that trespass would lie in such a case against a strict tenant at 
wiily.because it is said bis term is put an end to by the severance. See 8 L'd. 4 

p. 8. 12 Ed. 4. p. 8. Litt. >. 71. Saville, 84. Dver, 121, b. (6) 21 Hen. 

7. 26. 2 Mod. 7. (c) For the principle, see 11 Co. 81 Udal r. Udalt 

Alcyn,82, po8t,239. 2 Campb. N. P. C. 491. 2 Chit. Rep. 636. And see 
Berry v. Heard, as cited in Viner's Abr. Trespass, S. pi. 10. As to which, see 
Seij. Hill's MS. note, lb. See also Farrant v. Thompson, 5 Bar. A Aid. 826. 

27 
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in general, maintain trespass against his landlord for remov- 
ing them. (a) In a late case,(6) indeed, an action of trespass 
was brought by a tenant against the bailiff of his landlord, in 
respect of certain fixed articles which it appeared had been 
•demised to him together with the house, and for which he re- 
covered damages. But no objection as to the form of action, 
with reference to the plaintiff's interest, seems to have been 
taken on that occasion ; and it may be observed, moreover, that 
the articles in question had been wrongfully severed under the 
authority of the landlord himself^ and it mighty therefore, be 
considered, that the landlord and the defendant who acted mi- 
der him, were estopped from insisting that the tenant's inter- 
est was put an end to by the severance, (c) 

Right to bring It may be collected from the foregoing remarks that the 
ftnd^fter fever- nght to bring an action of trespass de bonis asportatia for chat- 
""^^' tels which have been disannexed from the freehold, and to 

bring trespass quart cUmsum fregit for injuries to them previ- 
[* 238 ] ous *to the act of severance, will frequently reside in differ- 
ent individuals. This is further illustrated by the case of 
Harrison v. Parker, {d) In that case a person had at his own 
expense, erected a bridge on the soil of another with his per- 
mission ; part of the bridge having been pulled down, and 
the materials taken away by a wrong doer, it was holden, that 
the original owner might maintain trespass for the asportation, 
because the exclusive right of property in the materials revert- 
ed to him by the act of severance. And Lord EUenborough 
observed upon this occasion, that the case would have in- 
volved a different question, if the injury complained of had 
been to the materials while in a state of annexation. 



(a) And semb., not against a stranger, Evans «. Evans, 2 Camp. C. N* P. 491 .>- 

(6) Pitt V. Shew, 4 Bar. ft Aid. 206. (c) This case was prior to that of 

Farrant v. Thompson, in which it was clearlj laid down, that the property of 
fixed articles demised with the premises, reverted to the landlord on sever- 
ance. (rf) 6 East, 154 See also 8 Taant. 614. et scq. 
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There, are indeed, cases arising out of the law of fixtureB, 
where an action of trespass quare clausum f regit may be 
brought against an individual for retaining* possession of land 
to which fixtures are attached, but where an action of trespiass 
de bonis apottatia could not be brought against him for sever- 
ing and taking them away. For a tenant who wrongfully con- 
tinues in possession of the premises after the expiration of his 
term, is held not to abandon his right of property in his fix. 
tures;(l) but may, nevertheless, be sued in trespass quare 
clausum f regit by his landlord, because his property in the fix- 
tures does not give him a right of onstand on the land, (a) 

'^Ji maybe questionable whe&er an action of trespass de where the sey- 
bonis asportatis for the removal of-^xtures after their severance, ^"Jtirtlon^are^one 
could be maintained in a case where the severance and re- ^^"r *ooQ^n 
moval are one continued and entire act. 

In the case of Udcd v. Udal^{b) it is said, that the court 
agreed, that << if a lessee for years cuts down timber trees and 
^* lets them lie, and afler carries them away, so that the taking 
^' and carrying away be not one continued acty but that there 
'' be some time for the distinct property of a divided chattel 
'< to settle in the lessor, that an action of trespass vi et armis 
^ would lie in such case against the lessee : and that in such 
^' case felony might be committed of them ; but not where 
'^ they were taken and carried away at the same time." 



(1) Although the tenant after qaitting posseMion of the lands is a trespasser 
by entering to remove fistures to'which he wag entitled, yet the property in them 
is not changed: he is merely a trespasser as to the entry, Holmes v. Tremper, 
20 Johns. Rep 32. et ?ide Heermance v, Vemoy, 6 John?. Rep. 5 

(o) Penton v, Robart, 2 East. 88. See ante, part I. ch. 2. s. 5. As to the ten- 
ant's right of onstand by express covenant, and his right to maintain trespass un- 
der such circumstances, see Beaty v. Gibbons, 16 East. 1 16. (6) Aleyn. 82. 



Digitized by VjOOQIC 



289 REMEDIES, &c. 

If the principle contained in this passage be correct, (a) it 
would seem to apply equally to the case of fixtures. The 
^ question, however, does not appear to have undergone much, 

discussion; (6) but the reader will find some further re- 
marks upon it in the ensuing division respecting the action of 
trover, to which the authorities more immediately relate. 

Form of decUr- With respect to the form of declaring in an action of tres- 
pass for injuries to fixtures ; if the plamtifi*has both an interest 
[ *240 ] in the land, and also the right of ^property in the severed chat- 
tel, the declaration should contain a count quare clausumjregity 
^e* with an ciapartavit count in the usual form. In the latter 
count the articles must be treated as of a personal and chattel 
nature ; but in the former, it seems advisable, in order to meet 
objections on this point, to describe the property in terms ap- 
plicable to it only in a fixed state. (<?) 

Plea. As to the form of pleading, it may be observed, that the 

plea of the general issue will, in ordinary cases, raise the ques- 
tioB between the parties respecting the right of property in fix- 
tures ; because in trespass, whether to real or to personal pro- 
perty, the defendant may, under the general issue, give in evi- 
dence a title in himself j or those under whom he claims . 

And upon the subject it may not be unimportant to make 
some observations upon the case of Welsh v. JWwA, which 



(a) And see the position as laid down in Bui. N. P. 84. See also Vin* Ab. 

Trees, A. G. Com. Di"^. Bien«, H. 2 Roll. Abr 119.-- lb) Vide Spooner v. 

Brewster, 2 Bin^ 136. Ward v Andrews, 2 Chit. Rep. G36. (c) See, 

however, Pitt v. Shew, ,4 Bar 4* Aid 206., where H was held, that the value of 
fixtures might be recovered under a count charging the defendant with bieak- 
ing and entering the plaintiffs house, and taking his goods^ chattels and effects, Ta 
this case it is probable that the articles where not taken away till some days af- 
ter the severance under the distress. See the facts as staled on the motion for 
a new trial, 4 Bar. & Aid. 208. 
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appears, at first sight, to be at variance with the above rule, 
and has, moreover, been thought to involve a general question 
as to the property in personal chattels annexed to land. It 
was held in that case, that a defendant could not,, under the 
general issue, justify cutting certam posts and rails which the 
plaintiff had erected upon his, the defendant's, own soil.(a) 
But it is to be observed of this case, that the question in contro- 
versy came *before the court upon a case reserved, in which, [ *241 ] 
as it was said by the court, the posts and rails were meanf to be 
stated as the property of the plaintiff. This being so, there 
was no room for the legal presumption that they passed to the 
defendant as owner of the soil. For, as the record stood, the 
state of the facts was, that the plaintiff^8 posts and rails were 
wrongfully standing on the defendant's land : the general rule 
of pleading then necessarily applied, that as the defendant's 
answer was, that the articles were damage fecuant on his soil, 
such answer should have been specially pleaded. Accord- 
ing to this view of the decision, the question which might 
have been raised in this case, as to ike legal consequence of 
annexing a personal chattel to the soil of another, is alto- 
gether untouched. (6) ^ 



(a) 8 East. 394. And see 5 Bar. & Aid 603. 

{b) The legal effect of the annexation of a personal chattel to the freehold 
bj a stranger was adverted to on a former occasion, and reference was then 
made to the- present part of the work. The following authorities have laid 
down the law upon this subject with much particularity. It is observed by 
Brittoo, in treating of the right of property by accession, c. 33. that ''proper- 
•» ty accrues from the fraud and folly of another : as where persons, with an 
** evil intent, or through ignorance, build with their own timber on another's 
** soil. The same may be applied to those who plant or engraft, also to those 
** who sow their grain on another's land without the leave of the owner of the 
'* soil. In such cases, what is built, planted, and sown, shall be the owner's 
** of the soil, upon presumption that they were given to him. For in these 
'* cases it would be a great encouragement to such builders, planters, or sow* 
** era, if what was built, planted, and sown, was not to belong to the owners 
'* of the soil, and especially if such structures are fised or the plants and seeds 
** have taken root or nourishment. But if any one perceives his folly, he may 
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^'o*^- *It may be useful to add a remark in respect of the costs in 

an action of trespass, as applying to the case of personal chat« 
tels annexed to land. The statute 22 & 23 Car. 2, c. 9, 
which restrains the plaintiff's right tp costs in an action of 
trespass. where the damages are under 405. and the judge does 
not certify, extends to trespass quare clausuim Jiregit for inju- 
ries done to things fixed to the freehold.fa^ And it is held 
that a case is within the statute, although the declaration char- 
ges the defendant with taking and carrying away a portion of 
the freehold, if the taking and earring away is merely a mode 
or qualification of the injury dcnie to the land, as distinguisha- 
ble from an asportation of personal property. (6) But an in-^ 
jury to mere personal property, or to chattels severed from the 
freehold, is not within the statute. And, therefore, whenever 
th^ circumstances of the case will admit of the act complained 
of being considered as an act distinct from the trespass to the 
land, it is advisable to insert a count de bonis asportaiis, for. the 
* . purpose of avoiding the restrictive operation of the statute. 



Trover. 



Trover lies tot Where fixtures have been unlawfully severed from the free- 
Bxturea seTered. , , , , . 

hold and earned away, an action of trover maybe brought to 

recover their value. The mere act of severance, however, is 



** lawfully remove his timber, or his trees, so as he does if before oar writ of 
** prohibition comes against his rernovmg any thing, and before tbe timber is 
** fastened with nails, or the trees have taken root.** To the same effect as 
the above is the language of Bractoo. De acq, rerum dom, chap. 3. s. 4. 6. 
And his observations are copied with very little alteration by Fieta, lib. 3. c. 9. 
s. 12. The reader will also find some curious illustrations of the same rule in 
Perkins, tit; Dower, 328. Cowell's lust, book 2. tit. 1. s. 27. Fdbeck's Par. 
tit. Devises, 39. £t vide ante p. 9. note. 

(tt) 11 Mod. 198. 6 Vin. Ab. 357. Tidd's Prac. 976. «t seq. 7 Ed <6) 

Aud see Hull, on Costs, p. 68. 
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not a suiHcient ground ^for sustaining the action : there must 
be a subsequent asportation, or some unlawful assumption of 
property to make the conversion, which is the gist of the ac- 
tion, (^a^. 

But as trover is not maintainable except for the conversion Not whilst tbey 
of personal chattels, it cannot be brought for the recovery of 
fixtures so long as they are annexed to and remain parcel of 
the realty. This rule is plainly recognized by Lord Hard- 
wicke in the case Ex parte Q^incey,{b) And in Lee v. Ris* 
dony(c) Ch. J. Gibbs observes, that it never was heard of that 
trover could foe brought by a tenant for his fixtures, after the 
expiration of his term. So also, in the case of Davis v. J ones j 
[d) where it was held that trover would lie for certain jibs, 
which were detached pieces belonging to some fixed machine- 
ry, the ground upon which the action was sustained "was, that 
these articles might be considered, from their nature and con- 
struction, as mere movable chattels.(e) And Abbot Ch. J. 
said, that if the jibs were to be considered as annexed and par- 
cel of the freehold,^then admitting that the plaintiffs might have 
removed them during tiie term, as being erections for the be- 
nefit of trade, yet they could not after the term maintain trover 
for them ; because ^the action of trover was maintainable in [ ^244 ] 
respect of personal chattels only. (/) 

However, in trover, it will not be intended that the property ^n ^w^®'* ^ 

. . ' IT r ^ property presum- 

m demand is connected with the freehold, unless that fact ex- ed not to be fixed 
pressly appears, (g*) Thus, where the declaration was that the 



(a) Ba&. Abr. Trover A. And see 2 Mod. 246. Bull. N- P. 44. b. (6) 

I Atk. 478 (c) 7 Taunt. 191. (d) 2 Bar. & Aid. 165 (e) In 

II Via. Ab. 154. Tit. ExectttorS| it is said, Ihat a granary built Ou pillars In 
Hampshire, is^ by custom, a chattel which goes to the executors, and may be 
recovered in trover. — '■ — (/) And see^S Bar. 4* Cres. 79. Cro. Jac. 129. See 

also the remarks of Lord Kllenborough in Horno. Baker, 9 East 237. (g) 

It will have been observed, that several of the most important questions respect- 
in§ fixture* haje, in fact, been determined in actions of trover ; as in the in- 
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plaintiff was possessed, ut de bonis propriUf of a portal with 
hinges, a kand-milly a leadj and a waahing'-vaty and lost them, 
&c^ After verdict for the plaintiff, it was objected in arrest of 
judgment that these things appeared to be fixed to the houses 
and are as parcel thereof, and not accounted as goods ; for the 
portal is a door of a house; and the hand-mill, and lead, and 
the washing-vat, are always fixed things. Sed non allocator : 
for it is alleged \A the declaration, that the plaintiff was posses- 
sed of them, ut de bonis propriia : and it may be, that these 
things were severed from the freehold and things lying by ; and 
it shall be so iatended when the plaintiff so declares, and the 
contrary appears not to Ihe court by any matter shown in the 
defendant's plea, (a) 

Whether trover ♦From the nature of the action of trover, as thus applied to 
veronce^and^at ^^ subject of fixtures, a question arises, whether this action 
^SowS^Bct^^ can be supported, if the severing and carrying away of the arti- 
[ ^245 ] cle is one continued and entire act ? 

There does not appear to be any case in which this question 
' has been discussed with reference to the doctrine of fixtures ; 

but it seems to have arisen incidently in respect of the cutting 
down and carrying away of timber. In 2 RoUe's Ab. 119, tit. 
Maeresme, it is laid down, that if lessee for life or years cuts 
timber trees, and immediately barks them and carries them 
away, yet they belong to the lessor who. has the inheritance : 



stance of the cider-roiU before Cii. Bar. Cotnyns ; the hangings and tapestry in 
Harvey v. Harvey ; apd the salt-pans in Lawton v, Salmon. See also ante, p. 
197, note a. It does not distinctly appear, whether the articles in these cases 
had been separated fiom the land before the commencement of the action. 

(o) Wood V. Smith, Cro. Jac. 129. Com. Dig. Action on the case, Trover, 
G. 1. See also Dyer, 108. 2 Ves. & Bea. 349. As to shelves in a house, that 
they shall be intended fixed, see 2 Bulst. 113. Cro. Jac. 329. S. C.^ So. of 
racks in a stable, Anon. 2 Vent. 214. See the principle upon which the case of 
NJblel V. Smith . 4 T R. 503, was decided, post, 253. 
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ibr they are parcel of the inheritaDce ; and the lessor may have 
trover and conversion for them, although he never seizes them 
before the carrying them away, and that the lessee carried them 
«way immediately after ^e felling and barking, so that all was 
but one entire act. Between Berrie 4* Herde, adjudged upon 
• special verdict in B, R. 

This case of Berry v. Heard is found in several of the books 
of reports, and is stated in a manner somewhat differently in 
each of them, (a) It established a principle which had been 
for a long time doubted, that a landlord has such a possession 
of timber cut down during the continuance of a lease, that he 
could maintain trover for it I because the lessee has only an 
interest in it while it was growing, which determined the in^- 
stant it was c«t down. This *was the principal question in [ *246 ] 
the case, and the observations of the court are for the most 
part applied to (his point It appears, however, from a refer- 
ence to the case, that the court did also consider the objection 
as to the cvMtag and carrying away of the trees being one 
continued act For they advert to the rule, that in criminal 
cases such a taking would be no felony ; and, according to 
the report of the case in Palmer, Mr, Just Doddridge is said 
to have remarked, that in respect of the barking of the tree^ 
there most have been an interval between it and the cutting 
down of the tree*(&) 

Another case, Udal v. Udalj in which the same point arose, 
has been mentioned on a former occasion.fc^ In the discus- 
aion of that case, it is said to have been agreed by the court, 
Umi an action of trespass «t el armis would lie against a lessee 
for the taking and carrying away of trees, if the same be not as 
one coniinued act. The case itself was an action of <rorer; 
and the effect of the decision, according to the note in Comyn's 



(a) Palmer, 827. Sir W. Jooei, 256. Bend, 141. Cro.Car^242 (*) 

And tee per Hoaghtoa J. in the tame report . ■■ (c) Ante, p. 239. 

28 
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Digest, Biens, H., was, that a lessor may maintain trover for 
the hark of trees cut, although they are carried away or con- 
verted at the time of cutting, or afterwards. It is observable, 
that in the judgment of this case, the above mentioned decision 
of herry v. Heard was referred to by the court, and in terms 
which in substance correspond with the abridgment given by 
RoUe. 

[ *247 ] There is another case which may perhaps deserve *to be no* 

ticed in reference to this subject. In Noy's Rep. 126, in the 
case of Sir Jos, Skidntss v. HuaoUj it was determined, diat if 
a stranger enters my close and cuts my trees and carries them 
away, I may have trover, althou^ that afler the cutting and 
before the carrying away I could not claim them, and no ac- 
tual possession in me. The decision of thid case^ however, 
seems rather to turn upon the right of property in the trees, 
than upon the form of action, or the nature of the injury com* 
plained of. 

Since the determination of these cases, the point does not 
appear to have been the subject of legal discussion. It was, 
however, adverted to by the Court of Common Pleas on a re- 
cent occasion. For, in the case of Clark, v. Cakerty(a) 
Chief J. Dallas is reported to have proposed the question, 
whether an action of trover could be maintained for trees cut 
down and carried away at the same time ? 

In criminal law, indeed, it is a clearly established rule, that 
there must be an interval between the severance and removal 
of a thing to make the taking of it a felony. But the principle 
upon which this rule proceeds in criminal cases, seems in some 
essential particulars, to be inapplicable to proceedings of a 
civil nature. 



(a) 3 B. Moore, 107. And see Davil v, Coooop, 1 Price, 63. 
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There does not appear to be the same objecfioQ, upon prin« 
cq^e, to the action of trover being maintatnaUe when the se- 
Teiance and asportation are one entire act, as where an action 
<tf trespass d$ banu atp&rtoHi is brouf^t For the subsequent, 
^detemioa of ' die article in a chattel state may perhaps be [^^^^l 
thought to amount to a convorsion, for which the action of 
trover might be sustained. At all events, a very short interval 
between the acts of severing and taking away the fixture will 
be sufficient to remove an objection so very technical in its 
nature. And, in practice, it may be found a useful precaution, 
to make a demand of the property previous to bringing the ac- 
tion, because a refusal after demand would probably be deem- 
ed evidence of a new conversion. 

With respect'to the particular cases in which the action of '» »»?»•« ewes 

trover lies for fix- 

trover may be resorted to as a mode of determining the right tures. 
of property in fixtures, — it is ouly necessary to consider the 
general principles of this form of action, with reference to 
the interest of the plaintifi^ and the nature of the injury com- 
plained of Thus, in the case of landlord and tenant, where 
certain mill-machinery had been demised with the mill for a 
term, and the tenant without permission of his landlord, sever- 
ed the machinery from the mill, which was afterwards seized 
and sold under an execution against the tenant, it was holden 
that the property in the machinery instantly vested in the land- 
loid, when separated by the wrongful act of the tenant ; and, 
therefore, that the landlord was entitled to bring trover for it, 
even during: the Qontinuance oCtbe tenant's ternL(o) 

Upon this subject however, the reader is referred to the re- !• a concurrent 

■^ •* . 1 • 1. remedjwilhlrei. 

marks in the preceding division respecting the action oi tres- past. 



(a) Farrantv. Thompton^S Bar. & Aid. 826. 3 StarJt, C.N. P. 131. And 
see Berry v. Heard, ante, p. 245. 1 Price, 53. See also Moore v. Wait, 
(cited ante, p. 188,) 3 Wend. 104. 
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piflB and as «n actkm *of trover may be supportedl wkenever 
trespass de bom» atportaiisiB maintaiiMtble, tke ohaervatioas 
tiiat hare been made relative to tibe latter ibm of aQtioii» wiU 
sufllciently point out bj and against wbom an actioa of trover 
may be maintained for the tortious conversion of property ailer 
its severance from die realty. 

The action of trover, however, is a more extensive remedy 
than trespass, and is frequently a preferable mode of proceed* 
ing in the case of fixtures. For example, where a sheriff had 
illegally taken in execution a furnace fixed to the land, and 
bM and delivered it to a third person, k was held that trespass 
could not be maintained against the latter, because he came to 
the possession without any fault on his part (a) It is presum- 
ed, however, that an action of trover would have been main- 
tainable in this case, at least afler a demand and refusal. (6) 

It will also frequMtly be found c<»iveiiient in practice to 
adopt the action of trover, for the purpose of joining it with an 
Action on the case in nature of waste. 



Actions founded upon contract. 



AcboDi,Mcoo- Fixtures are frequently (he subject of an action in form ej?^ 

traciu, ID respect . . ■« , ^ 

offiiturts. cantractu. For not only does the transfer and disposition or 

them arise, in general, out of the particular stipulations of pa»* 

ties, which can only be enforced in an action of this natorey 

{ *250 ] but ths right of ^property in them depends in numerous instan- 



(a) t Rol). Ab. Tresp. 55<S. pi. 50. Br. Ab. Tref p. pi. 4S. Cro. Erti. 374. 

16 Hen. 7, fol. 3. 21 Hen. 7, fol. 39. Aud see 9 Price, 287. (6) See a 

poiot as to the form of the demand for ftitarc^, in IPotgrave 9, Diai flantot, 1 - 
Bar. a Ores. 7T^ 
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ces uj^on express or implied agreements by wUch the general 
leiKr of fixtures is modified or cootrotted. 

Thifis a tenattt, by reason of the special terms of his lease, I" wh^t cues 
may be prevented firom remmriag articles which by the genecal 
law of fixtures he would be allowed to take away* So, an ia«* 
jury committed by a tenant to things fixed to the freehold may, 
in some cases, be regarded as an untenan^e use of the de* 
mtsed property, which would amount to a bieach of an implied 
contvaet under ^liiich the premises are held* And in like man- 
ner a variety of cases occur, in which agreements are made 
between landlords and tenants respecting the purchase and 
vidttation of fiactures at the bagimiing or end of a lease, and for 
which an actionin form tx conlradii would be the proper re- 
medy. 

Again, where things aflb^ed to the finehdd have been tor- 
tiously removed and converted, the party in whom die proper- 
ty is vested may sometimes waive the tart in reapeet of the 
unhiwful taking, and proceed for the value of the artid^ in an 
action of assumpait. And it is upon this ptinciple, dial a com- 
pensation may be recovered in the case of waste committed 
by a testator wrongfully seveiiag artioles affixed to the firee- 
hold. For,4fit ean be shown diat his personal estate has 
thereby reeeived any benefit, his executor wffi be answerable 
to that extent in an action for anonejf had and received, (a) 

*Widi tespeet lo the U/tm of deelaring in cases d* this na^ Pieadfoffs. 

.....__. - ^a^ . __. -x • . Mode ofdetcrib- 

tore, it IS to be ohserved, mat wlierever it is necessary m mg the property. 
pleading to describe property while it continues in a state of [ *^^^ \ 
union with flie freehold, it oo^t not to be referred to in terms 
which are applicable to personalty merely. Thus the value of 
fixtures sold cannot be recovered under a count for << goodt^^ 



(a) Hamblj v. Trott, Cowp. 371. And see Ctiet and opioioot, vol. 2, p. 904. 
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sold and delivered. This point was so ruled by Lord Ellen- 
Price of fixtores borough in the nisi prixt$ case of AVtf< v. BtUlerAa) There 

not recoverable ° *^ ' ^ ' 

«f goods told. an outgoing tenant had left on the premises certain fixtures, 
consisting of grates, and other fixed articles, which the defen- 
dant, the incoming tenant, had agreed to take and pay fpn — 
The plaintiff declared, in assumpsit, for << goods sold and de- 
livered ;" and Lord EUenborough held, that the price of the 
articles could not be recovered under this count, inasmuch as 
they did not come within the description of goods sold and de- 
livered, being fixed to the frediold, and not a separate and un- 
divided chattel. 

The same point was afterwards expressly adjudged by the 
Court of Common Pleas, in the case of L&e v. Ri9don,{h) 
And on that occasion Ch. J. Gibbs, in delivering judgment, 
observed, that although such things might originally have been 
goods and chattels, yet when affixed, they ceased to be so by 
becoming part of the freehold. And though it mig)al be in the 
[^252 } tencuit^s power to reduce them to the state of goods *and 
chattels again, by severing tiiem during the term, yet until they 
were severed, t^y were parts of the freehold. . 

•The necessity of attending to tiie distinction taken in these 
cases, as arising oat; of the pecukar nature of fixtures prior to 
an actual severance, is fwrther shown by the foUowiiig deci- 
sion. In an aetion of replevin, the dectaratt^m.w^s for taking 
goods and chattels, to wit, a Hme-kUn, To an avowry for 
rent arrear, there was a pka in bar that the lime-kiln was affix- 
ed to the frelehoU : and it Was held, that the plea was incon- 
sistent with the declaration, and a departure in pleiiding. For 
the court considered, that treating- the lime-kiln as a chattel 



(a) 5 Esp. N. P. C 176. (6) Taont. 188. 2 Marsh. 496. S. O. And see 

Watson «. Salmon, 4 Baj. Moore, 73. Knowle* v, Michel, 13 East, 248. Horn 
#.,9aker, 9£ast,2]L6. 
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would have be^n correct only if speaking of a movable thing, 
as a portable oven for baking lime, (a) 

The case of Pitt v. 8hew^{b) seems, peihaps, in some de- 
gree to militate against ttte above decisions. It was held in 
that case, that under the words " gooda^ ehatteby and e^fo," 
the plaintiff might recover in trespass for die value of fixtures 
which had been fllegally distrained and soM bj the defendant. 
(I) Buf^it is probable that the fixtures there in dispute had 
been severed firom the freehold some time before the sale by 
the defendant It is, however, to be observed, that Chief J. 
Abbot does not appear to have relied upon this circumstance 
as the ground of decision ; for he is reported to have stated as 
a reason for his judgment, that fixtures might be taken in *ex- [ ^253 } 
ecution under vl fieri faeia8f which contains similar word8«(c) 

However, notwithstanding 'this decision, it cannot be con- 
sidered safe in ordinary cases, or where the circumstances are 
not in every respect similar, to describe the property as goods 
and chtUUUy unless the entire cause of action arises aflter a 
severance of the fixtures from the freehold. And no diffi- 
culty will result in practice from this rule, because' the pleader 
will in every case be safe, if he adheres to the popular term 

ef "fixtures.** 

« 

It may, perhaps, be useful to menfion, thai besides the pro- ponn of the 



(a) NibUt V, Smith, 4 T. R. 504 (6) 4 Bar. 4" Aid. 206. Mte, p. 340 

(e) And aee 1 Bing. 6, where it wei held that growiog cropt might, under 
certain circumatancet, be cooaideied aa falling under the description of goodt 
and chattels. 

(1) By severance of a thing fixed to the freehold, it becomes personal pro* 
perty, for which an action of replevin will lie. Cresson a(id others v. Stout, 17 
Johns. Rep. 116, vide post, p. 268. n. (3.) 
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per description of ^^tures in pleading, as above noticed, it is 
frequently necessary to distinguish the cases in which the 
plaintiff ought to declare in a special count, and where a gen« 
eial coMQl will suffice. Thus, if a party has agreed to take 
fixtmes aftr a vahiatioa, and a valuation has accordingly been 
oiade, th«»e is no necessity for lesorting to a special form of 
declariog. For it has been held, that the ^praised value of 
the fixtures may hi recovered under the common count <m the 
MmifNi^ €an^fnUm99mU ; the valuation of the appraisers being 
in eftct. an asoeriainment of the price by the parties them« 
selves.fa) But, where there was an agreement between the 
plaintiff and the defendant, that the defendant was to accept 
an assignment of a lease from the plaintiff, and to take the 
fixtures, Ito. at a valuation, and the fixtuies were valued and 
r *254 1 ^possession given, but ^ lease ufas never assigned ; it was 
held under Lord Ellenborough's direction, that indebitatus om- 
mmpiU would not lie lor the fixtures, but that the plaintiff 
should have declared upon the special agreement. (&) 

It will not, however, be necessary on the present occasion, 
to enter more minutely into the^ rules and forms of pleading ; 
because, etcept as regards the points already noticed, there 
does not appear to be any distinction between actions founded 
on contracts concerning fixtures, and such as relate to any 
other subject matter of agreement 



(«) Salmon v. Watsoo, 4 Bajr. Moore, 78.— —(6; NmI v, Vlnejr, 1 Ceok 
N. P. C, 471. 
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•CHAPTER IL 



OF OTHER LEGAL PROCEEDINGS IN RBSl^ECT OP FIXTURES* 



SeeHon 1 On the Exemption of Fixtures from Distress. 
Secli4m 2. On taking; Fixtures under lega! Process. 



Section L 
O9 ike Exemption of fixture f rim Ifui^^^* 



It is an eetabliE^d rule of taw, that things adbereihg to the Things annezed 
freehold cantfot be taken u^er a distress^' lather for rient^ not /istiahiabik. 
services, fines, or duties, &c.(a) And tfafs rule hold^, not- 
merely in respect of such tbinga ad becc^ne bf^^nhiefsMHtidn 
parcel of ^ inheritance- and are not aOefwards severaltlW, but 
it apples to fixtures of whatever nature or construction, and 
whether put up for trade or for any other purpose. 

The reasons for \\m exemption ase thus explained by Chief Ground of the 

exemption* 

Baron €rilbert«(&) <^ A distress was anciently bo inore tiban a 



(a) QwRTC^ as to d litres:} for poot'^s rates^ or other similar demands which 
re in the nature of eqieculions? 
>8. And see the reasons a<i9i&;ni 
Pitt ». Shew, 4 Bar. Sf Aid. 207. 



are in the nature of eqieculions? See 1 Burr. 588. (6) Gilb. Dist. p. 34. 

48. And see the reasons a<i9i&;ned in Simpson t>. Hartopp, Willes, 514;; and 



29 
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^< pledge in the hands of the *lord, to compel the tenant to pay 
« the service, or perform the duty for which it was taken ; and, 
** therefore, at common law, it could not be sold, but like all 
** other pawns or pledges, was to be restored to the owner 
** when the service or duty was performed.(a) The nature 
^< of contracting by pawns or pledges is, that upon payment 
" of the money for security whereof they were given, th« 
<<'pawn or pledge ought to be restored to the* owner in the 
^< same plight and condition it was delivered.'* Afterwards, 
he observes, << whatever is part of the freehold cannot be dis- 
" trained ; for what is part of the freehold connot be severed 
'< from it without detriment to the thing itself in the removal ; 
** consequently, that cannot be a pledge which cannot be re- 
^* stored in atatu qw> to the owner. Besides, what is fixed to 
*^ the freehold is part of the thing demised ; and the nature of 
" the distress is not to resume part of the thing itself for 
''the rent, but only the inducta et UkUa upon the soil or 
« house.''(6) 

The rule upon this subject is mentioned in very-early wmr 
thorities. In the year-book 21 H. 7. c. 13. the court in dis- 
cussing the rig^ of the heir to take furnaces, fixed tables, the 
{ *257 1 covering of be4s, &c. ^treat such things as being clearly ex- 
empt item distress { nod a similar opinion is expressed in 
the year-bo<^ 21 H. 7. 26.(c) In conformity with these ca- 
ses, Lord Coke lays it down geoecally, that furnaces, cauld- 



(a) Upoo the origin of the right of distress, aod the principles bjr which it 
ought to be governed, see Pothier Traiie du Cantrai de Leuagt, part 4. ch. 1. 
■ ■ (b) What is sQbseqiiently erected is considered in law as part of the de- 
miied prenises^ aaf) is ssidto be p«teiittalljf demjfeed; and therefore an action 
of waste lies against a lessee for not repairing a hoose erected by himself oo th« 
demised land, and the writ may be in domihut Umissii. Lord Darcey v. 
▲skwith. Hob. 234. Upon this subject, see 7 Taunt. 157. And see Serj. HilPs 
MS. note in Yin. Abr. Waste, £. Line. Inn Lib . (c) See Also Br, Ab. 

Chattels, pi. 7. Distress, pK 39. 
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idMBS) OF the like, fixed to the freehold, cannot be distrained, (a) 
Indeed, all the authorities concur in stating the principle to be 
a part of the common law. (6^ (1^ 

And it is to be observed, that the privilege in these cases is Are absoloief^ 
absolute : for things fixed to the freehold cannot be destrained '^"^' ^^ *' 
even although there is no other distress upon the premises. 
In this respect, therefore, the privilege is of a higher nature 
than that in favor of instruments of trade and agriculture ; for 
these are only partially exempted, and are liable to be taken 
when there is no other sufficient distress to be found. fc^ 

The same principle, it may also be remarked, extends to 5;^ ^f things con-^ 
things that are constructively annexed to the freehold. For ^'J^^^J*^^ ■'''^ 
the doors and windows of a house, hanging^ only upon hooks, 
and which are moveable, are not distrainable. And so of a 
mill-stone, which, though not annexed to the freehokl, is yet 
essentially parcel of the mill, ((f) 

^And it is held, that even a temporary removal of such Thoogb ramove^. 
things for purposes of necessity, is not sufficient to destroy pJrTOM?'^'*'^ 
the privtlege.(2) Thus, in the year-book 14 Hen. 8. p. 26.^ [ *258 J 
it was adjudged, that if a mill-stone is severed and lifted out 
of its place, in order to be picked, it is not distrainable : for 
it still continues parcel of the mill, as it lies all tbp time on 



<«) Co. liU. 47. b {b) yid« I Ron. Abr. Diit. H. 46. Com. Dig. Dist. 

C. Dans v. Powel, Willed, 46. Simpsos v. Harlopp, WiUes, 514. Gorton v. 
Falkner, 4 T. R. 567. 569. Pitt v. Shew» 4 B. 4* A. 306. Aod tee as to a lime, 
kiln, Niblett v. Smith, 4 T. R. 504. That a replevin does not Jle for things 
affixed to the freehold, see Bac. Ab. Replerin, F. (c) Vide Simpson v. 

Hartopp, Willes, 514. Gorton v, Falkner, 4 T. R. £69. 

(d) 14 Hen. 8. p. 26. Finch, Bk. ^. p. 135. Charters, Ac. cannot be distrain- 
ed; for they are not chattels m law. Br. Ab. Dist. 29. Replevin, 34. Brownv 
foiv, 16^. 

(I) Vide Reynolds «. Shuler. 6 Coiren's Rep. 323^ 
(2)ytde5Cofren«sRep. 
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the other stone ; and the removal is of necessity, and for the 
good of the commonwealth, (a) And it was further said, that 
it would be the same although the stone was detached and car- 
ried away for the purpose of picking.(6} 

Smith*! mtH, Lh the report of the last mentioned case a fffcere ie sub- 

trainable. joined, whether the anvil of a smith would be free from dis- 

tress. And Brooke, in his abridgment of the case, (Distress. 
pi. 23.) has the like quare. 

Chief Baron Gilbert, in alluding to this subject, states ex- 
pressly, that the anvil would be protected ; for, he says, it is 
accounted part of the forge, though it be not actually fixed by 
nails to the shop, hofd Kenyon, however, referring to the 
same instance on a modern occasion, appears to consider that 
th<3 ancient authorities respecting the smith's anvil, proceeded 
altogether upon the ground of its being itself affixed to the 
freehold, (c) 

r ^259 1 1° ^ ^^^^ ^^^ ^n ^® Exchequer, (d) it was argued, *that the 

rule above laid down, of chattels annexed to the freehold be- 
ing protected from distress, was not to be taken as a general 



(a) And at totbil, ise Br. Ab. Dist. pi, ^. Fiiich, vh. at^i. 11 Rep. 50. GQb. 
Di8t49. 6 Mod. 187. ■ » But if it is wholly severed and removed from 
the mill, then it is not part of the mill, and is distrainable. Fiiicb, ub, sup. 
And so, if a man has two mill-stones, and one onljr is in use and (be other lies 
by not used. WiUes, 516 ^2) ■ ;e) Gorton v. Faikner, 4 T. R. 6«7. And 
see Conyn*s Dig. Distress, C— *-ff-(^ Duck o.Btaddyll, 1 JM'CleVaiidRep. 
217. 

(2) '' Suppose the anvil, the mill-stone, the cauldron or furnace, or the doors 
and windows of a hoiifle, broken up and separated from the freehold, not tern- 
porarily, for the purpose of repair, but permanently for the purpose of beiog 
sold, and still remaining on the demised premises, would they not be liable to 
be distrained ? They would have ceased to be a part of the freehold, or to savour 
uf the realty. They would be simply personal chattels; and as such unques* 
tionably liable to dittreM.** Sutherland J. in Reynolds •. Shuler, 5 Cowen's 
Rep. 323. 
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rule, but was to be understood only of things which could 
not be restored to the owner t» statu qtto. And therefore, it 
was insisted on that occasion, that certain machinery put up 
in a factory by a tenant, which was fixed only by bolts and 
screws to the floor, might be destrained ; because it could be 
removed and replaced without sustaining any injury whatever. 
But it was answered, that the instance of the mill-stone, above 
noticed, established a principle which admitted of no such ex- 
ception ! for, in that case, the article might be taken away 
without detriment either to itself or the principal thing. The 
determination of the case ultimately proceeded upon a differ- 
ent ground, and the point was not noticed in the judgment of 
the court 

It may perhaps deserve to be mentioned in this place, that Growlog com 
the prmciples of the common law were so repugnant to any 
distress being levied upon freehold itself, that even Jructus 
mduBiriaUa^ as com, grass, and other things growing upon the 
soil, could not be distrained. (a) But this is now altered by 
the statute 11 G. 2. c. 19. s. 8., as between landlord and ten- 
ant For by that statute, landlords are enabled to distrain com, 
grass, hopS| &c., or other produce growing on the demised 
premises, for arream of rent. The provisions, however, of 
this statute have received a strict construction ; for it has been 
decided *ia a late case, that they apply only to produce of a [ *260 ] 
similar nature to that specified in the act: and therefore, it JjJIj'jJJjI^^i;^ not 
was held, that trees and shrubs growing in a nursery-ground 
remain as at common law, and are not distrainable.(6) 



(o) 5 Ed. 2. pi. 136. 18 Ed. 3. 4. 2 Insf. 82. 1 R)!!. Abr. 666 2 Mod. 61. 4 

Bar. 4- Aid. 208. per Abbot, G.J. (6) 8 Taunt. 431. 2 Bay. M. 491. S. C. 

Ace. 8 Taunt. 742 3 Bay. M. 9a S C 
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*SECTION H. 

On seizing Fixtures under Legal Process- 

SSTroccMl*^* ^^ seems to have been formerly considered that things an»- 
nexed to the freehold were not liable to » e taken in execution, 
like the moveable goods and chattels of the debtor, (a) But 
this rule has been altered in modem times -, for fixtures are 
now considered, in favor of er^^ditors, to be so far in the nature 
of personal chattels, that they may be seized and removed un- 
der a writ o£ f>eri facias or other smiilar process. 

Thus it was holden, in PooPs case,(&) that articles put up 
by a tenant in relation to his trade, and which he was entitled to 
remove at the end of his term, might be seized in execution 
by a sheritf under 9l fieri facias. 

And although that decision related to trade utensils, and a 
distmction seems to have been taken by Lord Holt on this 
particular ground, yet it appears to be now generally under- 
stood that the rule is the same with respect to other fixtures, 
whether put up for ornament or any other purpose, (c) 

(a) 20 Heo. 7. 13. %i Hen. 7. 26. Day v. Aaslin, Cro. Eliz. 374. Oiren, 70. 
S. C. And see 1 Roll. Ab. Executioo, 891. Com. Dig. Exen]tioa,C 4. ProcAn, 
D. 6. Gilb. Exec. 19. Under the writ of attachment in real actionsi, the sheriff 
conldonljr take the movable goods of the defendant, and not a chattel realtor a 
thing affixed to the freehold, Com. Dig. Procesi, D. 6 Yin. Abr. Attach. B. C. • 

2 Intt 264. (6> 1 Salk. 368. 1 Brod. ft Bing. 612. And see R/all v. Rolle, 

1 Atk. 170. 176. (c) Vide Tidd»i Pr. 1018. (7th Ed.) Se« alw 5 Bar. A Aid, 
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^There is however, no case which determines that all arti- 
tiles and erections of whatever magnitude and construction, if 
put up by a tenant for trade or other privileged object, are lia* 
ble to be seized in execution. Indeed, in the late case of 
Steward y. L(mhe,{a) Mr. Justice Burrough expressed him- \ 

self of opinion, that such a structure as the mill which was then 
the subject of dispute, and which has been de.scribed in a 
former part of this work, could not be taken in execution, 
although erected by, and in the possession of a tenant. 

And it is to be observed, that it is only in the pecaliar case Bat not tbingf 

spvcr&blo bv vnr* 

of fixtures, that the law regards things attached to the realty tue of powers, 
as personal chattels in favor of creditors. For the same ^^' 
privilege does not exist in respect of articles which are roi- 
movable under powers appendant to estates, or in conse- 
quence of the private agreements of parties. Thus it was 
observed by Lord Holt, in Pool's case above cited, that there 
WES a difference between a common tenant and a tenant for 
years wiihotU impeachmint of waste ; for in the latter case he 
said that the sheriff* could not cut down and sell, thou^ the 
tenant himself mi^t. 

Moreover, it appears that a sheriff* is not allowed to take in ^^' ^^' P?- 

' ^'^ ceM tg|aiMt the 

execution articles which have been set up by the owner in fee owoertn fee. 
upon his own freehold. In *the late case of Wynn v. /ngfe- r «2G3 1 
6^,(6) a sheriff* had, under a writ of fieri fadasj seized certain 
fixed articles, consisting of set potSy ovena, and ranges ; and 
it appeared that the hoiise to which they were attached was 
the fireehold of the person against whom the writ issued. The 



^?. 1 stark. N. P. C. 43. 4 Bar. 4 Aid. S07. per Abbot Ch. J. In the case 
of Allen V. AH«n. MokIjIIS.^ it seenw admitted in argoment, that marble 
chimney-pieces and glaiaei are ornaments every day taken down by tenants, and 
jalso opoa eEecaiions. 

(a) 1 Brod. & Biog. 506. {h) 6 Bar. t Aid. 625. 
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Court of King's Bench determinod, that Ifae articles ia ques- 
tion were not liable to be seized in execution. And they said, 
that the fieehold belonging to the party, made it different from 
other cases, and that, as against him, Ihe articles couhi not be 
taken as goods and chattels. 

So, also, in the above mentioned case of Stewart v. Lomhey 
where a person seized in fee of land with a wind-miil erected 
thereon, mortgaged the land and mill, it was holden that the 
mill could not be taken in execution by a creditor of the mort- 
gagor, although he continued in possession afler the mortgage. 
The court indeed in 1M« case confined their attention princi- 
pally to another point: but Mr. Justice Richardson seemed 
to think that there might have been a difference if the mort- 
gagor had, as tenant for years, erected the mill. 

Whether exeru- It does not, however, appear to be clearly established, that 
sefzablc."'**' articles erected by the owner of the freehold can in no in- 
stance whatever be taken in execution by virtue of a writ of 
fieri facioi. The judgment of the court in the case of Wynn 
V. Inglefnjj has indeed been supposed to hi&ve decided this 
point. But it is observable, that the court in that case assum- 
ed that the property in question would descend to the heir as 
r *264 1 ^^ essential part of the freehold, and would not *pass as per- 
sonalty to the executors. The decision, therefore, is perhaps 
not an authority for exempting, genendly, the fixtures which 
tenants for life, in tail, or even in fee, may set up, and which 
their executors will become entitled to, as partaking of the 
nature of personalty, (a) 

(a) Growing crops, which are /ructus industriales, and go to the eiecator, 
are seizable in execution as goods a$td ehatids. Gilb. £xec. 19 1 Salk. 368. 2 
Brod. ^ Biog. 3C8. per Richardson J .(1 ) As to right of seising things attached 

(I) Wheat growing is a chattel, and if raised upon the land of another, bj 
virtue or un agreetuent between him and the defendant, maj he levied apOQ and 
sold undpf an execution 'against the latter. Whipple «. Foot, £ Johns Rep. 418. 
and see Stewatt v. Doughty, 9 Johns. Rep, 108. 
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It remains only to observe, in respect of another class of^'x^d artfctefi 

• doniseH, •ciiable 

nxed articles, viz. those which are demised to a tenant to« in execotton. 
gether with the premises to which they are attached, as in the 
case of a brewery, &c. leased with the plant and machin- 
ery, that the slieriff is authoriased to seize and conyey the les- 
see's interest in the fixed property, of whatever nature it may 
be ; ^ough he cannot sell the articles as divided chattels in 
separation from the freehold, (a) 

But if the tenant wrongfully severs things which have been 
demised to him together with the premises, the sheriff cannot 
afterwards take them under an execution against the tenant ; 
because the property when reduced into a chattel state, im- 
mediately vests in the laindlord, even during the continuance 
of the tenant's term.(&) 

*Where the sheriff takes fixtures in execution together with WhenshariaF 
a lease of the premises to which they are attached, and is au- Ij^^r^ely.^'^'"' 
ihorize^ to sever them firom the freehold to satisfy the writ, he [ *265 ] 
is bound to sell the fixtmres separately, it he cannot find a pur- 
chase for the whole, (cj 



to th« realty imqm to be ciotely coanectad with the right of remoral under itm 
law of fiitares, it may be meful in determining qaections of this descripCioo, (o 
inquire into the nature of the power under which the party himself might re* 
nH>Te the articles m queitioii. As to the dittlnctioni upon this subject, see ante, 
Partl/cb. III. S.3. 

(o) See Ryall v. Rolle^ 1 Atk. IftS. et teq. Wentw. Off. Ex. 61. ; citing Au- 
stin's case. $ke also Gordon V Harper, 7T. R U, It (6)Farrantv. 

Thompson, 6 Bar. ^ Aid 826. accord. Mores «. Wait, 3 Ward, 104. » ■ - 

(c) Barnard v. Leigh, 1 Stark. N. P. C. 43. 

30 
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^CHAPTER m. 

OF CRIMINAL LAW IN ITS APPLICATION TO PROPBRTT 
APFIXBD 90 THE FREEHOLD: WHEREIN OF DEO- 
DAND8. . 

FiituM not «he FIXTURES aie not the subject of larceny at common law* 

•a ject wcc- p^^ ^ constitute larceny there must be a felonious taking and 

canying away the penond goods of another ;(a) and' fixtures, 

by reason of their adherence to the fireehold, cannot be r^ 

garded as personal goods. 

Accordingly, in the case of Lee v, lZt(bon,(&) Chief Jus-* 
tice Gibbs, referring to this species of property, says — ^ felo- 
*^ ny cannot be committed of these things ; for if a thief sev- 
^ ers a copper, and instantly carries it ofi*, it is no felony at 
<< common law.'' And he then adds, ^< if, indeed, he lets it 
*^ remain after it is severed any time, then the removal of it 
" becomes a felony, if he comes back and takes it ; and so of 

" a tree which has been some tune severed." (c) 

< 

The principle, diat the taking of property fixed to the finee- 



(a) Vide Bract. Lib. 3. c. 32. 3 last. 107.- {h) 7 Taoat 1SR9. And 

per Bailey J. S Bar. 4 Cret. SO. (c) So, if a man cat and carry away 

com at the laoie time, it it ttetpeat only and not felony, becaote it it bat one aeti 
bat if he cat it and lay it by, and carry it away afterwardi, it it felony. Per 
Hale Cb. J 1 Mod. 89 Bat in all thete catet, a tlight interral between the 
severance and renMwal will make act a felony. That doDg fpiead opoo land 
it not tbe tobject of felony, tee Aleyn. Si. 
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Sold, though done ammo furandij does not ^amount to felony 
unless an interval elapse between the severance and remov- 
aly has been recognized by all the writers upon criminal 
law.(o) It is thus explained by Sir William Blackstone in 
bis Commentaries* (6) ^< Lands, tenements and heredita- 
'^ ments, (either corporeal or incorporeal) cannot in their na-> 
*' ture be taken and carried away. And of things likewise 
^^ that adhere to the freehold, as com, grass, trees, and the 
*' like, or lead upon a house, no larceny could be committed 
^< by the rules of the common law ; but the severance of them 
h^ was, and in many things is still, merely a trespass ; which 
<^ depended on a subtihty in the legal notions of our ancestors. 
<< These things were parcel of the real estate ; and therefore, 
<< while they continued so, could not by any possibility be the 
*^ subject of theft, being absolutely fixed and immovable. 
*< And if they were severed by violence, so as to be changed 
^^ into moveables, and at the same time by one and the same 
^^ continued act, carried off by the person who severed them, 
'^ they could never be said to be taken from the proprietor, in 
^< this their newly-acquired state of mobility, (which is essen- 
<< tial to the nature of larceny,) being never, as such, in the 
^< actual or constructive possession of any one, but of him 
^< who committed the trespass. He could not in strictness be 
<^ said to have taken what at that time were the personal 
«« goods of another, since the very act of taking was what 
*^ turned them into personal goods." 

*The reasoning contained in this passage may not, perhaps, r «268 j 
be deemed very satisfactory at the present day.(c) The rule, 
however, is to be understood as clearly established in crim- 



(a) Vide 3 Intt. 109. Hal«'s P. C. 510. Hawk. Bk. 1 ch. 33. s. 21. Eaat, P. C. 
587. And see Freeni. 22 Ale^o, 83. Palm. 327 Stir. <:i3i L«acb, C. C. 687. 

(fr) 4 vol. p. 232. (e) ConcerniDg the reaioiiableneM of this rule of 

Criminal Law, we Hobbet' Dialogm between a Philoiopher and StodcAt. Hofar- 
bei' Tracts, Yol. 1 p. 118. 
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inal law ; and it is applicable to eveiy speoies of property an- 
nexed to land, except in certain cases which have been made 
the subject of express legislative provision. 

•id«red ■'part°o^ ^^^ ^^^ principle that fixtures are to be deemed parcel of 
Jfcwtm^tSi."* *® freehold, seems to be relaxed in cases where it would op- 
erate to the prejudice of a prisoner. Thus it has been doubt- 
ed whether a press or cupboard, let into the walls of a house, 
is to be so far deemed a part of the house, as to constitute the 
breaking it open to be burglaiy, or an offence within the stat- 
utes relating to housebreaking. Sir Mich. Foster is of opi- 
nion that it ought not ; and he thinks, that in capital cases, 
such fixtures which merely supply the place of chests and 
other ordinary utensils of househdd furniture, should, «n ftt' 
vorem vitct be considered in no other light than as mere mov- 
ables, partaking of the nature of Aose utensils, and adapted 
to thie same use. (a) 

Fiitoret protect- There are, however, certain particular cases in which flie 
«d by ttatutet. 

legislature has interfered to afford protection to property fixed 

to ithe freehold, where, firom its nature, it would be particularly 
exposed to theft. For by the stat. 4. 6. 2. c. 32. to steal, 
'^»^' ^•^ iip,{6) cut, &c. with *intent to steal any lead, or iron 
-^ bar^ iron grate, iron palisado, or iron rail whatsoeyer, be- 
ing fixed to any dwelling-house, &c., or to any building, &c., or 
fixed in any garden, &c., is made felony, and subject to 
transportation for seven years. And this provision is by the 
Stat. 21. 6. 3. c. 68. extended to copper, brass, bell metal, 
utensils, or fixtures, being fixed to any dwelling-house, out- 
house, &c.(c^ 



(a) Fo8t. C. C. 109. vj^od lee Hale, P. C. Vol. 1. p. 555 Vol. i. 355. 358 

East, P. C. «89. Keljroge, 69. 69 (6^ It bat been qoottjoocd wbeUier this 

term denotea a complete lererance from the freebUd. (c) Aft to the con- 

•tnictioo of thefe atatates, and the cases that are wiihio tbem^ see Hickman's 
case, 1 Leach, C. €. 318. Rei r, Ptorker, 1 Leech, C. C. 320. in notts. Senior's 
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Also, hj statutes 9 G. 8. c. 29. ; 41 O. 8. e. 24. ; and 62 Machinery of 
G. 8. c. 180, the pulling down or demoUshing engines or ma* ' ^' 
chineiy belonging to milb or manufactories, by riotous asseiti'^ 
bites of persons, is made felony ; and the same remedy is 
given to the par^ injured, in respect of the damages sustained, 
as in the riot act, 1 G. 1. st 2. 'e. 5«(a) 

And, by 56 G« 8. e. 125. the demoUdiing, destroying, &c. Enjpnes in col- 

Icrns or niiiMS.' 
of engines, erections, or works belonging to collieries or 

mines, by riotous assemblies, is felony ; and there is a like 

remedy for the damage sustained as in the last-mentioned 



Also, by the statute 67 6. 8. c. 19. s. 38. the remedy and i^^l^!^^' 
protection afforded by the riot act in respect of buUdings de- 
molished Dy riotous assemblies, *is expressly extended to r «270 1 
fixtures^ &c. destroyed, taken away, or damaged. 

There are also several statutes relating to the destruction Treat, ihmiM, 
and stealing of timber trees, shrubs, roots, minerals, engines, 
&c. ; and which may be found collected in Hawkins' P. C* 
Bk. 1. c 68. Aj^pendix : and in East, P. C. 588. et acq. 
And see the Statutes, 4 G. 4. c. 46—64. and 7 G. 4. c. 69. 

Dbodands. 

The peculiar nature of personal chattels after their annexa- Thinpaffiied, 
* - , . ^ . . not deodtnds. 

tion to the realty, has given nse to some nice questions con- 
nected with the subject of deodands. It will not be necessary, 



caM, 1 Leach, O. C. 496. And see Rex v. Richardt, and Rex v. Norriv, 
Ratiell and Ryan's C C. 28. 69 In Hedge's case, 1 Leach, 201., it vrat held 
that ffindow sashes, vrhich were neither hang nor beaded in the frames, but 
ooljr fastened to the frames by laths nailed across, were not fixed to the freehold, 
(a) The determinMioo, whether the machinery destroyed is part of the works 
beloafsiog to the mill, or is independent of it, hrtm a question for the decision of 
the jnrjr. 1 Price, 343. 
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on the preMnt occasion, to disisuss the origm and general 
principles of this curious branch of law ; because they have 
been veiy fully treated of by Mr. Justice Blackstone in his 
Commentaries.fa) With reference, however, to the subject 
of die present treatise, it is to be observed, that the ancient 
authorities considered, that if the death of a man was occa- 
sioned by means of a thing affixed to the freehold, it was liable 
to be forfeited to the king as a deodand, in the same manner 
as any moveable chattel. But it would appear from later 
opinions, that there cannot be a deodand in such a case, un* 
less the thing was actually separated irom the iieehold before 
the accident happened. 

BeUin acborcK *Thus, in the Axmbster parish case, a man ringing a bell 
I- J in a church was drawn up and strangled by the rope. Two 

justices, Hide Ch. J. and Windham, were of opimon, fliat the 
bell was not forfeited, because parcel of the freehold ; but the 
other two justices, semi, canira. The case was adjourned, 
and was not aflerwardii moved. (6) 

fiMrorgate. Hoi^ever, in the discussion of the above case, it was said, 

that if a door or gate is forced, per vim ventt, against a man, 
and kills him, that it shall not be deodand. QuodftUt con-' 
ce$8wnptfr Oi«r.(c) 

Sail of a wiD<U And, in like manner, it is said to have been held by Clench 

RiilL 

and Fenner, justices, that the sail of a windmill, which causes 
a death by striking agaJAst a man, cannot be a deodand. (d) 

(a) Bl. Comm Bookl. cb.8. p 300. And tee Fotter on Homicide, Dijc.ll.cli.1. 

(6) 1 Sid 207. 1 Lteo 13S. S. C. 1 Keb. 745. 8. C. Sir T. Ray, 97. 8. P* 

and fecnu to b« S C. And see Rei v. Whealer, 6 Mod. 187. Per Roll. Ch. 
J. Sed Vide Norf «. Caodraj, Dyer, 77. a. in notit. Anotiier aignmcot wm 
argaed against the king, and the above cate, tix., that the bell had been al- 
ready dedicated to God. In Woodward «. .\fackpetb, Comberb. 132., it it said 
that church bells are chattels not fixed to the freehold, thoogfa the frames are. 

A» to which, see ante, 173. n. a. (e; 1 Sid. 207. 1 Keb. 745. {i^ 1 Sid. 

207, 
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And Clench J. heldi that the linnen of a sail was liable to for- 
feitiue ; which Fenner denied, because it participated of the 
nature of the sail itselfl 

So a mill-stone, ortheiN^eelofaforge, ormiO, which oc-tfill'S<»*>4re* 
casions a death, cannot be accounted a deodand.(a) 

And so a tree, not severed, but which is blown by the wind Tns. ; 
against another. (6) 

*But if a bell Ms from a steeple, or a mill-stone Ms from B«U S! "^^ 
the mill, and kills anj one in its descent, then it shall be for- r *272 j 
d, as a deodand ; because it was a chattel from the mo- 



ment of its severance, (c) 

And so if a jack-weight Ms and kills a man, the weight ^Mk-wdgbf . 
shall be forfeited ; but not the jack which moves it (cl) 

For fiirther authorities upon the subject of deodands, the 
reader b referred to 1 Hale, P* G. 420. ; 1 Hawk. c. 26. 
Com. Dig. Waife, £. 2. 2 Bac. Ab. 393. 7 Yin. Ab. 535. 

(a) 6 Mod. 187. Sir T. Ray, 97. 3 lost 57. K«b. 745, And we 1 Sftlk. 
S80. per PollezfeoC. J., in th« ewe of the Lord of the Manor of Hampstead. 
See also Fibch B. 3. c. 18.— — (61 1 Sid. 207. And tee 1 Salk. »0. Hale*9 
P. c. 4S0.— -(c)l Xeb. 733 (<l) Arg. 1 Sid. 207. 
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A^PPENDIXt 

CONTAIKING 

A SUMMARY OP PRACTICAL RULES AND DIRECTIONS 
RELATING TO FIXTURES. 



No. I. 

Oenerdl RuUa respecting Fixtutes between Landlord and Tenant; 
akowing what Fixtures a Tenant may take away : ihe Time for 
removing them^ ^c, ^cj 

I. A TENANT may take away tliiiigs which he has himself affixed 
to the premises for the purpose' of trad . and manujaclurea. 

This r^le may be illustrated by the fdlowiog examples, which are 
to be met with in decided cases. 

Vessels and utensils of trade, such as furnaces, coppers, brewing 
vessels, fixed vats, salt-pans, and the like. (1 Salk. 368. 3 Atk. 13. 
Amb. 1 13. 1 Hen. Black. 259. 3 East, 56. Bui. N. P. 34.) 

Machinery in breweries, collieries, mills, &c. ; such as steam- 
engines, cider-mills, and the like. (3 Atk. 12. Amb. 114. Bui. 
N. P. 34. 3 East, 53. 3 Esp. N. P. C. 11. 2 Bar. & Aid. 165.) 

Buildings for trade, such as a varnish-house : at least if built on 
plates laid on brick-work. (2 East, 88. ) 
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And so, ns it should seem, sheds called Dutch BaniSi fonned of 
upri^ts rising from a foundation of brick-work. (3 Esp. N. P* C 
11. ; but see 3 East, p. 47, 55, 56.) 

[ *276 ] *It is by reference to these instances, that the tenant must 
be guided in removing the ordinaiy articles which he pufis 
up in the course of his trade, (a) 

It has not been distinctly estabUshed in the courts of law, that a 
tenant may remove substantial and permanent additions to the premi- 
ses, although he has built them exclusively for the convenience of his 
trade: such as lime-kilns, pottery or brick-kilns; wind or water- 
mills ;(6) or work-shops, store-houses, and other buildings of diat 
description.(l) Nor, indeed, is it satisfactorily laid down, that trade 
erections of a less substantial nature than these, are in all cases 
removable by a tenant ; as, for example, the furnaces and flues of a 
smelting-house, glass-house, &c., or the stoves and floors of a malt- 
ing-house. Cases, therefore, of this description, will be subject to 
considerable doubt ^ and particularly where the removal of the article 
would very much deteriorate the freehold to which it is attached, or 

(a) The following may be cited amoog the aomerout examples of ereetiont which 
ordiDarilj occor in practice, and which Mem to be of the natore of trade fixtaret : the 
plant of a brewer, distiller, 4rc.; pumps, engines, cisterns, cranes, presses, kc.\ shop- 
fittings, such at counters, desks, drawers, shelves, partition), glass-fronts, gas-pipes, ftc« 
iron safes, closets or repositories; rescrroirs ; with other things of the same description 
as erected in manniactones, shops, or warehouses, for the convenience of trade. 

(6) With respect to kilns, see 4 T.R. 504. ft Bar&Cic».606. As to windmilli^see 
4 Uon. S41. 6 T. R. 377. 1 Brod. ft Bing. 506. 

(1) It seems now to be esUblished by the Supreme Court of the United States, that * 
tenant may remove buildings of this description, although he has not erected diem ex- 
clnsif ely for the convenience of trade, vide Van Ness v- Pacard, cited ante p. 29. n. 
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where the structure and subsfwce of the tiling its^ must be destroyed 
before it can be taken away. 

In questions respecting the right to remoye erections of this 
description, the reader must refer to the observations in the concluding 
part of the first Section of Chap. IL Part L 

11. Besides trade-fixtures, a tenant may also remove certain mat- 
ters diat he has put up at his own expense /or (he omammt andjumi^ 
iure of his house. 

[ *277 ] *And under this cbtss of fixtures, it appears that certain 
articles are comprehended which are not strictly of an 
ornamental nature, but which are set up by the tenant for ordinaiy 
dofmesHe use and cowoemmce. 

Of the first class, the follovmig examples are found in the authorities : 

Hangings, tapestty, and pier-glasses, nailed to the walls or panneLi 
of a house ; and even, as it is said, where they are put up in lieu of 
wainscot ;. marble, or other ornamental chimney-pieces ; marble slabs; 
blinds ; wainscot, fixed to the walls by screws, and die like, (a) (2 
Freom. 249. Moseley, 112. lP.Wms.94. Str. 1141. 3Atk. 12. 
Amb. 113. 1 Hen. Blac. 260. 2 Saund. 259. n. 11. 3 East, 53. 7 
Taunt 191. 2 Brod. & Bing. 58. 1 Bar. & Ores. T7.)(6; 

(a) A« tochimieypiecef and waimcotf, bm the notef, p. 79. 81. Upon which aab- 
,ject and the remoral alto of marble tlabf, the reader maj refer to Allen v. Allen, Mom- 
lej, lis.; at cited by Mr. Seijeant Hill, in hit notet to Yiner't Abridgement, in Lincon't 
Ino Librarj, Tol. XT. p. 43. 

(6) Some of thete cattet were not decided between landlord and tenant; bat ithu 
been thown, id the foimer part, of the treatite, that the; may be considered aothoritiei 
as between thete partint. 
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But articles of this description can be removed only where they are 
so attached to the premises, as not to have become part of the sub- 
stance and &bric of the house. For it appears that a tenant cannot 
remove an article, though meant for ornament merely, if he has so 
substantially united it to the house, that it would materiaUy impair the 
freehold by removing it. So neither will he be allowed to take away ' 
erections which may be considered as permanent additions or improve* 
ments to the estate. (3 Espi C N. P. 11.) I 

Thus it has been held, that he is hot entitled to pull down i 

[ *278 ] a conservatory built on a brick foundation, and which is ^in- ' 

timately connected with the dwelling-house. (2 Brod. & 

Bing.54. 4 B. Moore, 440.) I 

Nor a pinery erected on brick-work, although built in a garden and 
detached from the house itself. (Id. ibid.) I 

With respect to the second class of fixtures, viz. those put up for 
ordinary use and convenience, the following articles may be enumera- 
ted ; and they are the only instances to be met with in the legal au- 
thorities: — I 

Grates, ranges, and stoves fixed in brick-work; iron backs to 
chimnies ; beds fastened to the ceiling ; fixed tables ; furnaces, cop- 
pers ; mash-tubs and water-tubs ifixed ; coffee-mills, malt-mills, &c.; 
jacks ; cupboards fixed with holdfasts ; clock-cases ; iron ovens ; and 
the like : all these are removable by a tenant. (Tear-books, 8 Hen. 
7. 12.; 20 Hen. 7. 13.; 21 Hen. 7. 26. Cro. Eliz. 374. 2 
Freem. 249. Str. 1141. 1 Atk. 477. 6 T. R. 379. 7 Taunt. 
191. 6 Bar. & Aid. 625. 1 Bar. & Ores. 77. 4 Bar. & Cres. 686. 
Bum Ecc. Law, 301.) 
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But, in respect of these fixtures also, it is particularly to be observed 
that diey must be so affixed and connected with the premises as to oc- 
casion but little damage in their removal ; otherwise the tenant will 
not be allowed to take them away.Ca) 

IIL A tenant in hudHmdry has not the same privilege as a tenant 
in trade» For he cannot take away things which he has affixed to the 
demised premises at his own expence for purposes which are merely 
ngriculturdl. 

[ *279 ] ^Thus it hap been held, that a tenant could not remove a 
beast^house, carpenter's-shop, fuel-house, cart-house, pump- 
house, or fold-yard wall, erected for the use of his farm, even though 
he left the premtsea exaeUy in the same state as he found them on his 
entry. (3 East, 38.) 

This rule, however, is confined to articles of a strictly agricultiural 
nature* For, if the object and purpose of an erection has relation to a 
trade of any description, the tenant may take it away, notwithstanding 
it is the means or instrument of obtaining the profits of land. 

Thus, a tenant may take away a mill for making cider ; or 
machinery for working mines and collieries ; or, as it would seem, 
utensils set up for manufacturing salt from springs upon the demised 
premises. (3 Atk. 12. Amb. 113. Bui. N. P. 34. 1 H. Bl. 259. n.) 



(a) The following examples are of frequent occarrence in practice ; and althoagh there 
liAi beea no legal decision respecting them, they seem to be of the same nature as the in- 
^ances mentioned in the text : bookcases, cabinets, 4*c. planned and fitted; dressen* 
tfhelres, presses, bins; fixed cisterns and sinks; iron chests; bells, external and iatemali 
turret and other clocks; lamps ; and other articles of similar nature end construction. . 
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Fizttirea of this nature belong to a class of cases which have been 
denominated mixed cages* With repect to the li^t of removing them, 
the reader is referred to Sect ni. Ch. IL Parti. ; as the questions to 
which they give rise are sometimes attended with much difficulty. 

IV. A tmnery^man or gardener is legally entitled, at the end of his 
term, to remove and dispose of the trees, shrubs, kc. which he has 
planted for the puipose of sale. (2 East 7 Taunt 191. 4 Taunt 3l6.) 

It has been held, however, that he cannot plough up strawbeny^beds 
in foil bearing at the close of his tenn, without having any reasonable 
object in view. (1 Camp. N. P. C. 227.) 

But a private person is not at liberty to sell and remove young fruit- 
trees planted by himself. (4 Taunt 316.) 

The better opinion seems to be, that a gardener or nursery-man 

cannot take down hot-houses, green-houses, foicing-pits, 

[ *280 ] tc *¥iiich he has buih during his tenancy. (2 East, 90. 

3 East, 46, 66. 2 Brod. & Bing. 68. ; and refer to Part I. 

Ch. n. Sect m.) 

V. A tenant must remove his fixtures before ike expiration of kt» 
tenancy ; for he is not at liberty to insist on his claim afterwards. (1 
Salk. 368. 1 Atk. 477. Amb. 113. 7 Taunt 191. Com. Dig. Waste, 
D: 2.) 

This must be considered as the rule in general cases. But if a 
tenant continues in possession of the preinises after the end of his 
term, (although against the wiU of his landlord,) it seems that he is ' 
ontiUed during his continuing occupation, to remove the fixtures which 
be hadpreviously neglected to take away. 
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But even in this case he may be liable to an action at the suit of his 
landlord, for being wrongfully on the premises after his tenancy has 
expired. (^ East, 88. And as to this case, see Part L Ch. II. Sect. 
T.) 

It has been held that a custom for a lessee for years to remove his 
utensils within a certain period after his term expires, is bad in law. 
(Palm. 211.) 

If, however, the interest which the tenant claims in the demised 
premises is ungertain, as, if he is tenant strictly at will, or tenant 
pour auUr me, &c. in this case it is apprehended, that he will, in 
general, be allowed a reasonable time to remove his fixtures after the 
ax;tua] determination of his tenancy. 

The several rules laid down in the foregoing pages, are alike 
applicable, whether the tenant holds by lease under seal, or by a parol 
demise. And, with respect to the description of fixtures which a 
tenant is authorized to remove, there is no distinction whether the 
party is lessee for life, for years, or merely tenant from year to year, 
&c. 

YI. But in applying these rules to practice, it should be observed^ 
that the rights both of landlord and tenant, in respect of fix- 
tures, are frequently varied and controlled by the express 
*term8 of the demise^ or the circumstancef» under which it [ *281 ] 
was or^nally entered into. 

Thus, if a tenant covenants to repair the demised premises and all 
erections, &c. built, or th^t should be afterwards built thereon, such 
a covenant will prevent the tenant from taking down an erection put 
up by himself, even although it was intended for the purpose of trade 
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and might have been removed but for the covenant in question. (1 
Taunt. 19. 2 Stark. C. N. P. 403. 2 Bam. & Ores. 608.) 

And, therefore, before a tenant severs an article from the freehold, 
it is necessary that he should examine his claim, not only with refer- 
ence to the general law of fixtures, but also as it may be affected by 
any covenant or stipulation, express or implied, in his lease. (See onle^ 
Part L Chap. II. Sect. VI.) 

Vll. A tenant may so construct an erection or building, that it shall 
not be considered to be affixed to the freehold in contemplation of 
law. And then, whatever its purpose may be, and however substan- 
tial it is in itself, the landlord will have no right to it at the end of the 
term. For, unless a thing is absolutely attached to the realty, by being 
let into the ground, or united to the freehold by means of nails, screws, 
bolts, mortar, or the like, the law regards it as a mere loose and move- 
able chatteL 

Thus, if a tenant erects a bam, granary, stable, or any other build- 
ing, upon blocks, rollers, stilts, or pillars, the landlord is not entitled 
to consider it as a part of his freehold. (3 East, 55. 3 Esp. N. P. C* 
1 Taunt 20. 11 Yin. Ab. 164. Bui. N. P. 34.) 



So a varaish-house, laid upon a wooden plate resting on brickwork, 
the quarters being morticed into the plate, is a chattel, and removable 
by the tenant. (4 Esp. N. P. G. 33. 2 East, 88. See (mJUy p. 34.) 

So, a post wind-mill ; at least if laid on cross traces not attached to 
the ground. (6 T. R. 377. And see 1 Brod. & Bing. 606. 4 Leon. 
241.) 
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^So vessels or utensils supported on brick-worky frames, or korses, 
standing on the ground. (9 East, 215.) 

And the like of machinety let into caps or steps of timber ; and even 
as it seems, although fastened by pins. (2 Bar. & Aid. 165.) 

By adopting, therefore, these or other similar modes of construction^ 
a tenant may not only make valuable additions to his premises with 
perfect safety, but also avoid the effect of a covenant in his lease 
respecting the repair of buildings erected afler the commencement of 
the term. (See 1 Taunt. 19. 2 Bar. & Aid. 165.) 



It will frequently be found a great security to tenants, and avoid 
niuch litigation, to have special clauses inserted in their leases relative 
to the disposal of fixtures at the end of their term. It may be provided 
in these clauses, that the tenant shall be allowed to remove his fixtures 
within a reasonable time after the end of his term ; or that he may 
leave them on the premises to.be valued to an incoming tenant; or 
that the landlord shall take them at an appraisement to be made in a 
manner specified. And these provisions are particularly recommend* 
•d, where the tenant intends to make considerable improvements and 
additions to the premises ; or where his fixtures are, from the nature 
of his occupation, of a valuable description, as in collieries, breweries^ 
&c. ; or where they are in any manner connected with the produce 
and profits of land, as in the instance of nursery-grounds, (a) 



(a) t'he foUovriDg precedents are inserted with • veiw of showing the nature of |be 
prcwisions recommended in the text. 



Digitized by VjOOQIC 



283 APPENDIX, 

Provito in the Lease of a CoUiery^or re-wihUng Fixtures to the Landlord, at the Emd 

qfthe Term* 

It ifi provided, that at the ezpiiation or other sooner determination of the pre- 
sent demise, th*e said A. B. (the tenant) shall and will leave and yield up unto 
the said C* D. (the landlord) his heirs, &c. all and singular the en^nes, gins, ma- 
chines rail-roads, machinery, effects and things belonging to and used in the said 
collieries or coal-works; and that an u[MW]tery and valuation shall, three montha 
previous tberetoi be made and taken by two indiffrrent persons, to.be for that 
purpose appointed by the said A. B. and C. D. or their representatives^ or fay 
an umpire to be appointed by the two referees, in case they shall differ about 
the same ; and such mventory and valuation shall there upon be compared with 
the present inventory and valuation ; and in case the amount thereof shall fall 
short of the amount of the present valuation, the difference shall be paid by 
the said A. B. unto the said G !>., his heirs, &c on demand : but in case the 
amount of the inventory and valuation, to be taken as aforesaid on the ezpira" 
tion or other sooner determination of the demise, shall exceed the amount of the 
present inventory or valuation, then the said C. D., his hiers &c. shall pay unto 
the said A. B., his executors, 4rc. the difference in value thereof, within three 
months from the time of such Valuation being m^e. (See 2 Bar. ft Cres. 969^) 



Special Provisions respecting Fixtur^^w a Crown Lease of Mines. 

It shall and may be lawful to and for the said A. B (the lessee) and his ^. 
to remove and carry away all and every the engines, machines, and fiied mate- 
rials in, upon, about, or belonging to the said quarries, works, and premises re- 
spectively, or any of them, together with all tools, implements, stores, matters^ 
and things whatsoever, which at any time during the said term hereby granted, 
shall by the said A. B., his executbrS| administrators, and assigns, or any of 
them, have been brought upon, kept or used, in, upon or within the same quar- 
ries, works, or premises, or any part thereof, doing as little damage to the said 
premises as may be. PROVIDED NEVERTHELESS, that if the commission- 
ers for the time being of His Majesty 's woods, forests, and land-revenues, or the 
surveyor-general for the time being of His Majesty's land revenue, or His Ma- 
jesty's agent or agents for the time being of the said premises, by the direction 
of the said commissioners or surveyor-general, shall give or deliver unto the 
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said A. B. lot executors, administrators, and assigns, or aoj of them, or to bis or 
their agent or agents for the time being, at the said quarries, works, or premiaes 
or cause to be left at or upon the samepremises» or some part thereof three cal* 
eodar months at the least before the eipiration or other soonee determinatiiMi 
9f the said tena hereby granted* notice in writings signifying that the said en- 
gines, machines, and materials, or any ef them, iii« upon, aboat, «r belongin; 
to the said respective quarries, works, and premises, or any part thereof respee* 
tsTely, will be taken for the use of His Majesty, his heirs, and successors, at n 
fair valuation ; that then and insu<di case, the same shall be respectively Tala> 
ed by two indifferent persons, one of such persons to be named and af^inted by 
the said commissioners or surveyor^eneral for the time being, and the other of 
sneh persons to be named and appointed b* the said A* B*, his executors, admin- 
istrators, or assigns ; and that, upon the said A. B 9 his exeoutors, administra- 
tors, or assigns, bemg paid according to such valuation for all and every such en« 
gines, machines, and materials, as shall be so proposed to be taken as aforesaid^ 
the same and every of them shall be accordingly left by the said A. B«» his ex. 
ecutors, administrators, or assigns, in and upon the said respective quarries, 
works, and premises, for the use of His Majesty, his heirs, and successors ;, any 
thing herein contained to the contrary thereof in anywise notwithstanding. 



Demue ^f Prmuea for a Jfurury-grmund, vfiih Liberty to remove Tree$, 4"^ 

To have and to hold the said close to the said A. B. as tenant thereof to the 
said C. D., from y;ear to year, as long as they the said A. B- and C. D. shall re- 
spectively please ; the said close to be holden as and for a nursery-ground, with 
the power aiid liberty of planting and raising thereon, and of removing from 
time to time and taking away, such trees and plants as shall or may, at any 
time during the said demise, be planted or raised by the said A B., his &c., 
on the said nursery-ground^ in the way of his trade and business as a nursery- 
man, intended to be carried on upon the said demised premises. (See 3 Bay. 
Moore, 99.) 



Pronision in the iame (hat the Landlgrd shall take (he Treet by Appraisement at the 
End qf the Term. 

And it is provided, that at the end or expiration, or other sooner determina<* 
tion of the said demise, a fair valuation and appraisement shall be made by two 
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indiflbrent penoDf (oii« to be choaen by each of tb« said parties to the said in-^ 
dentare, or their respeetire executors, administrators, or assigns) of all and ev^ 
ery the fruit trees and bashes that shall be then standing and growing, and 
which shall have been planted and set by the said A. B^ (the tonant), hif exec- 
ntorsy administratorsy or assigns, upon the said demised premises, and that he 
the said A* B , his ezecators administrators or assigns, shall yield and deliver up 
the same treei and bashes to the said C. P. (the landlord), his esecators, admin- 
istrators, or assigns, at the value or appraisement thereof to be made and fixed 
as aforesaid ^ and the said C. D., his executors or administrators^ shall and witt 
well and truly pay or cause to be paid to the said A. B-,his executors, adminis* 
trators, or assigns immediately after such valuation or appraisement shall be 
made by two indifferent persons as aforesaid, all such sum or sums of money for 
snch trees and bushes, as the same trees and bashes shall be rained and apprais-^ 
ed at (See ft Chitty*s Bep. 482.) 
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No. n. 

J)/tiscenaneou8 Rules and Directions respecting the Purchase, Valuation^ 
4rc* of Fixtures, between Landlord and Tenant, and between Oiif-> 
going and Incoming Tenants. 

Upon the demise of a house, &c. it is usually agreed between the 
landlord and the tenant, that ^^fixtmes are to be taken at a vaktaiion^^ 
This is the form in which questions of fixtures most commonly arise 
in practice ; as a broker is then called in to determine what specific 
Jirticles are intended in this case, and the amount which the tenant is 
accordingly to pay. 

Upon an agreement of this kind, the proper construction appears, 
in general, to be, that all such articles are to be valued between the 
parties, which a tenant would, in ordinary cases, be entitled to remove 
under the law of fixtures, if he put them up himself during the term. 

But when a stipulation of this kind occurs in a covenant by which a 
landlord agrees to make an allowance for the fixtures at the end of the 
term, it would seem, that those articles should alone be valued at the 
conclusion of the lease, which were paid for by the tenant on entering 
upon the premises. For, it is conceived, that the covenant would not 
extend to any new erections that have been made by the tenant ; 
unless, perhaps, where they ^ave been merely substituted for others 
which before formed a part of the premises. 
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HoW^^ver, in all these cases, the valuation should be made with 
reference to what appears to be the real meaning of the parties, as 
collected from the language of the whole agreement and the general 
nature of the transaction. 

[ *287 ] *Upon asreements between landlord and tenant for th« 
purchase of fixtures, it would seem to be requisite that the 
contract should be in writing, and signed^ &c. (a) And it appears, 
also, that where there is a written agreement between the parties, it 
cannot be received in evidence unless it is stamped with an agreement 
stamp. The point has, indeed, been so ruled by Best Ch. J. at JVtist 
PrtiM, in a very late case ; in yrbich he held, that an agreement for 
the sale of fixtures to be taken at a valuation by an incoming tenant, 
did not come within the exception in the stamp act in favor of agree- 
ments ^^ for or reljating to the sale of goods,^ wares^ or merchandizes.'' 
(Wick V. Hodgson. Sit aftei Mic. T. GuUdhall, Dec. 8, 1826.)(fr> 

Fixtures are considered so much an integral part of a house, that 
upon an agreement for a lease, &c. if nothkig is said aa to ike fixed 
article in the house, it seems they would be consid^ed as thrown into 
the barg^n, and. a compensation for their use included in the relEit qf 
the premises. (2 Bar. & Gres. 76. 608.) 

Hence it is a necessary caution in leases, assignments, and other 
conveyances, when it is intended that the fixtures should be valued 
and paid for separately from the premises, that reference should be 



(a) See ante, 203. 

(h) As to the prindple of (bis decision see 5 Esp. N. i*. C. 176. 4 T. R 504. 9 East. 
2i5. 7 Taunt. 191.; with which compare ,4 Bar. tt Aid. 206. 1 Bi«Cf. 6. 3 Bar. ^ Cret. 
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expressly made to tfaem in the instrument of conveyance, by schedule 
or otherwise, (a) 

(a) The following precedentii will serre as examples of the maniHir io which stipala- 
tions in respect of fixtures inaj be introduced in a lease, 4'C* 

And whereas it hath been agreed between the said A. B. (the yendor), and the 
■aid C. D. (the parch ver), that he the said C D should purchase the several 
fixtures, fixed utensilsi and things belonging to, or being in or upon the said pre- 
mises, as specified in the inventory or schedule hereunto annexed, at the price 
or 9iim of Now this indenture further witnesseth, that 

Ibr and in oonsideration of the sum of , of lawful monej, totha 

said A B. in hand well and truly paid by the said C. D. at or before the sesl- 
in^ and delivery of these presents, the receipt whereof the said A. B doth here. 
by acknowledge, and of and from the same and every part thereof doth hereby 
acq^it, 4«. he the said A B. hath granted, bargained, and sold, and by these 
presents doth grant, bargain, sell and confirm unto the said C. D ail and singu- 
lar the several ranges, grates, cupboards, cisterns, coppers, dressers, shelves, 
pter-glasses, mirrors, chimney-pieces, and all other the fixtures, fixed utensils, 
anid things whi^h ar6 mentioned and set forth in the schedule or inventory here- 
under written or hereunto annexed^ and every of thein and every part thereof: 
to have and to hold the same unto the said C D, absolutely and freefiem all 
liens, debto and charges of him the Said A. B., or any person or persons claim- 
ing by, from, through, or under him. 



It is also further agreed by and between the said parties, that all andsingular 
the fixtures of and belonging to the said premises (save and except, &c. &c.) 
shall be taken by the said A. B. (the tenant) at a fair valuation, to be made with- 
itt days from the date of these presents, by two persons to be indiffer- 

entty chosen by the said A. B and the said C. D (the landlord) respectively; 
and if they shall dbagree in their valuation, then by some third person, to be 
by them appointed ; and that the amount of the valuation shall be duly paid 
by the said A B. to the said C. D. within the space of days after^ it 

shall have been so ascerUined as aforesaid, and the said A. B. shall have notice 
thereof. 

c 
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[^289] * Where a tenant has put fixtures which he intends (• 
remove, and at the close of his tenancy renews his term, or 
takes a new interest in the land, or makes any other engagement with 
his landlord in respect of the same premises, he must be careful t» 
resenre his right to take away his fixtures. For by entering into such 
agreements without expressly stipulating about the removal of his 
fixtures, he may sometimes lose his property in them altogether. (1 
Hen. Blac. 258. 2 Bar. & Ores. 608.) 

In removing fixtures, a tenant must do as little injury as possible in. 
the demised premises ; and as far as it is in his power he must replace 
every thing in its former situation. If the premises sustain damage, 
(however unavoidable it may be,) by taking away the fixtures it seems 
that the landlord may compel the tenant to make it good. 

In some leases, as of mills, breweries, &c. the fixed machinery and 
utensils, which form a very valuable part of the premises, are specific- 
ally demised to the tenant. In these cases, the tenant will be bound, 
under the general covenant to repair, not only to keep in proper con- 

i 
This iDdentare 4^ witnesseth that, 4rc he the said A. B., (the landlord) bath 

demised, Ac. unto the said C. D. (the tenant), all that messuage, 4rc. together 
with all the fixed articles, utensils, and things, in or upon the said premises, or 
any part of them, or belonging to the same as specified in the inventory or sched- 
ule annexed to this indenture ; to have and to hold, 4«. [.^,/ker the uswd. core- 
nants add ] And also that he the said C« D-, his executors, administrators, and 
assigns shall and will at the end or other sooner determination, 4^. yield and 
deliver up the said premises, &c to the said A* B. his eiecutors and administra- 
tors, together with all and singular the said fiied articles, utensils, and things 
hereinbefore mentioned and described in the said schedule herennto annexed, 
in the same plight and condition in which the same now ai*e, (reasonable use 
and wear thereof only excepted). 
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dition the buildings, &c. but also every species of article annexed to 
the premises at the commencement of his lease. And in the absence 
ef a special covenant, the liability of keeping them in tenantable 
repair will result from the relation of landlord and tenant. 

It is conceived, however, that the tenant is bound to repair the fixed 
articles and utensils only so long as they are capable of restoration : 
and that he could not be called upon to substitute others in lieu of 
those which are worn out in the ordinary use of them. If the tenant 
himself puts up new fixtures in the place of those which are worA out, 
and incapable of further repair, it is presumed that he would be entitled 
to remove these at the end of the term. 

The qualified property which, in these cases, a tenant has in the 
fixed articles demised to him together with the premises, subsists only 
as long as they continue annexed to the freehold. So 
*that if the tenant severs them during the term, they instantly [ *290 ] 
belong to the landlord, and he may maintain an action for 
them as personal chattels, even against the tenant himself. (5 Bam. 
&Ald. 8?6.)(a) 



(a) Sometimes an express covenant is inserted in leases of mills, mines, &c. with ma- 
Gfaihery, to prevent the removal of the fixed property ; as thus :— And also, that he the 
said C. D. (the tenant) ^c shall not, nor will at any time take down, remove, or displace 
the said steam-engine, mill work, machinery Src, or any part thereof (except for the par- 
poses of repair, or other lawful and necessary occasions) ; nor use, nor occupy the same, 
or any part thereof^ elsewhere than upon the said premises. 
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fFiih reipeci to Tranaactuma behoem Outgoing attd Incoming 
Tenants : — 

When it is agreed between these parties^ that fixtures are to be 
taken at a valuation, the broker should value those things to the 
incoming tenant, which, under the general law of fixtures, are remov- 
able between landlord and his tenant. And all fixed articles upon the 
premises which fall within this description, should be included in Ihe 
valuation, although they have in fact been originally purchased of the 
landlord by the outgoing tenant, (a) 

ButJhe outgoing tenant cannot insist on things being appraised 
which, as against his landlord, he is not legally authorized to sever ; 
nor will he be entitled to any allowance for them, notwithstanding be 
may have put them up at his own expence. 

And with respect to things which are generally removable by tenants, 
if any of these were affixed to the premises prior to the demise 
[ *291 ] to the first tenant, and were not purchased by *him of his 
landlord, or if the removal of them would contravene any 
proviso, covenant, or agreement in the lease, they ought not to be val- 
ued to the incoming tenant. 

If the property purchased by the incoming from the outgoing tenant, 
turns out in fact to belong to the house, and was scheduled in die 

(a) A» to agreemebtft for Ibe sale of fittures between outgoing and inconung teoantf, 
faciog in writing and requiring an agreement f tamp, see ante p. 287. 
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ongiaal lease, die incoming tenant may recover the sum he paid for it, 
in an action against the outgoing tenant for money had and received. 
(Peake's N. P. C. 94.) 

And in such an action, it will be no defence that the outgoing tenant 
did mot know that the articles belonged to the landlord, and bought 
them hi .self of a preceding tenant He will, however, have ad ac ion 
over against the party who sold them to him, and may, perbapSy 
recover the costs of the first action. (Ibid.) 

A party taking an assignment of a term when &e original lease is 
nearly expiring, ought to be cautious in agreeing to pay the full value 
for the fixtures, unless it is ascertained that the landlord will consent 
to a valuation of them at the end of the term. For otherwise, as they 
must be removed before tiie lease expires, and when severed, would 
be sold at a considerable loss, the ground landlord would have it ii^ 
Ids power to press a sale to himself under terms very disadvantageous 
to the tenant 

So, also, in taking an underlease of premises, the party should con- 
sider the length of time which the lease of the mesne landlord has to 
run. For in case his reversion is of short duration, he will not have a 
sufficient inducement to repurchase the fixtures at their fqll value ; and 
the under-lessee will then be compelled to dispose of them at a lo8S« 
unless he has stipulated for a valuation of them at the end of his term. 

It frequently happens that the purchase*money of fixtures is advan- 
ced by a third person on behalf of the incoming tenant* In these 
cases it will be prudent to have the appraisement made out to the 
party advancing the money, in his own name ; as, in case 
*of the bankruptcy of the tenant, the property will by this [ *292 ] 
meapis be protected from the assignment of the commission- 
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ers. (See 9 East, 215. ; and compare 3 Taunt 256. in respect of an 

execution.) 

tVliere an incoming tenant enters into an arrangement with the 
outgoing tenant for the purchase of his fixtures, he should require that 
the landlord be made privy to the transaction. For if the landlord is 
no party to the agreement, he may perhaps, afterwards insist, that as 
the articles were not actually removed during the outgoing tenant's 
term, they fell in with the lease, and that the second tenant took them 
only as part of the demised premises, and is, therefore, not entitled to 
remove them. 

In like manner, if a tenant is desirous oClcaving his fixtures at the 
end of his term to be valued to an incoming tenant, it is absolutely 
necessary that he should obtain the consent of the landlord, before, he 
quits possession of the premises. If, however, there is a covenant in 
his lease that the fixtures shaU remain for the benefit of the incoming 
tenant, on paying their value, it would seem that the effect of this 
agreement is to give him a right of leaving his fixtures till he can sell 
them to the succeeding party, and that the possession and property of 
them remain in him in the mean time. (See 16 East, 116.) 

The rights of incoming and outgoing tenants in regard to fixtures, 
are, indeed, very much regulated among practicalmen with reference 
to custom. And with respect to this, it was said by the Court of 
King's Bench on a late occasion, that a custom of valuing a particular 
article as between outgoing and incoming tenants, was a proper crite- 
rion for determining the nature of the property, and whether it was a 
fixture or not (2 Bar. & Aid. 165, ; but see 1 Camp. N. P. C. 227.) 
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*No. III. 

Jlfpraisemei^ of Fizturtfi. 

A WRITTEN valuation or appraisement of fixtares, must ha?e the 
proper stamp required by statutoi or otherwise it eannot be received 
in evidence. 

This is regulated by the last general stamp act, 55 O. 3. c. 184. ; 
by which the following duties are imposed upon every valuation or 
appraisement of any estate or effects, real or personal, &c. ; or of the 
annual value thereof; or of any dilapidations; or of any repairs 
wanted ; or of the materials, &c. except, &c. ; viz. where the amount 
of such an appraisement or valuation does not exceed 502. a duty of 
2ts. 6d. ; where it exceeds 501. but does not exceed 1002. a duty of 
5s. ; where it exceeds 100/., and does not exceed 2001., a duty of 
108. ; where it exceeds 2001., and does not exceed 500J. a duty of 
158. ; and where it exceeds 5002. a duty of 20<. 

And by the same act, a licence to use and exercise the calling or 
occupation of an appraiser is subject to a duty of 10*. ; to be taken 
out yearly by every person which who shall exercise the said calling or 
occupation, or make any appraisement or valuation (charged with a 
duty by the act,) for or in expectation of any gain, fee, or reward ; ex- 
eept licensed auctioneers. 

Where nothing but the mere value of fixtures is refened to apprais- 
ers, for the purpose of ascertaining the amount due between two 
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parties, it is sufficient that the written valuation has an appraisement 
stamp ; and an award stamp is not necessary. (12 East, 1. 2 Chit 
Bsp. 399.) 

A written appraisement made merely for the private information 

of the persons emplojring the valuer, and which is not 

[ *294 ] intended to be obligatory as a contract between parties, 

does not require an appraisement staiqp. (5 M. & S. 240.) 

An inventory of fixtures, appraised sad signed by brokers, whom 
the landlord aud tenant appoint for the purpose, will enable the land- 
lord to recover the price of them, as upon* an account stated, without 
giving farther evidence of the contract for the sale of the articles, or of 
their value. (4 B. Moore, 73.) 

And it would seem, that where fixtures are purchased and posses^ 
sion delivered of them upon such an inventory and appraisement, it 
amounts to a part performance, sufficient in equity to take an agree* 
ment for the sale of premises out of the statute of frauds. (4 Yes. 91 .) 
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ACCESSARY BUILDINGS, 

what so consideredi 114. 
when removable, 37. 
general rule respecting, 42. 
ACHIEVEMENTS, 

hung in churches, 170. 
ACCOUNT, 

in equity, of waste committed, 2!31. 
stated, price of fixtures when recoTerable under, 258. 
ACTION. See tit. Remedies. 
ADMINISTRATOR. See t\i. Executor. 
AGREEMENTS. S^e tit. Covenant. 

between landlord and tenant, how affecting the tenant's ri^t to 

fixtures, 100. 101. 103. 
relating to fixtures, whether wiflun the statute of frauds, 203. 

stamps on, 206. Appendix, 287. 
with schedule of fixtures, stamps on, 205. 
AGRICULTURAL ERECTIONS, 
are not remoTable, 46. 

decisions upon this subject examined, 54. 
ANNEXATION of chattels to the freehold, 
legal effect of, 8. 14. 180. 

when made by a stranger to the soil of another, 9.(n) 
238. 241.(ii) 
manner of, by screws, nails, &c. 5. 70. 76.(fi) 79. 81. 153. 
if not complete, the property^ considered a mere chattel, 2. 
exaimples of imperfect annexation, 3. 
constructive annexation described, 6. (n) 183* 267. 
And see tit. Frethold. 
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ANVILS, 

whether parcel of the freeholdi and exempt firom distresa, 
136. 258. 
APPRAISEMENT OF FIXTURES. Appendix, No. III. 

effect of, with reference to the statute of frauds, 204. 

evidence of an ac.ount stated, 253. 

stamps on, 293. 

And see tit Valuatian. 
APPRAISERS, 

directions to, as to valuing fixtures in diflerent cases, 186. 
187. Appendix, 290. 

duty payable by, 293. 
ARRAS HANGINGS, 80.(n) See Hmgingi. 
ASSETS, personal, 

fixtures when considered as, 107. 120. 138. 149. 151. 

emblements considered as, 173. 

when liable for waste of testator, 224. 250. 
ASSIGNEES OF BANKRUPT, 

their right to fixtures, 194. 195. 

whether removal of fixtures by, is an acceptance of tenant's 
lease, 195. 

And see tit BankrvptA 
ASSIGNEE OF LEASE, 

intitled to fixtures, if no exception of them, 189. 

what he must pay for, when fixtures to be valued, 187. 

directions to, with regard to fixtures, 287. 291. 
ASSUMPSIT, 

for fixtures, in what cases maintainable, 250* 

pleadings in, mode of describing property affixed, 251. 

price of fixtures cannot be recovered in, ^is^^goods sold,'' 251. 
recoverable under << an account stated," 253. 

when maintainable against executors for waste of their testator^ 
250. 
ATTACHMENT, 

in real actions, fixtures not seizable under, 261. (n) 
ATTESTATION, 

of win devising fixtures, 202. 
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AUCTION, 

sale of fixtures by, duty payable on, 206. 

B. 

BANKRUPT, 

possession of fixtures by, not a reputed ownership, 195. 
especially if consistent with usage of trade, 196. 
assignees of, not entitled to fixtures as '< goods and chattels," 
194. 

may claim fixtures, together with the bankrupt's lease, 

195. 
severance of fixtures by, whether an acceptance of Ae . , 
lease, 195. 
BARS, 

aflixed to fireehold, stealing of, 269. 
BARGAIN AND SALE, 

of Fixtures, form of. Appendix, 287. 
BARNS, 

not removable, 56. 

Dutch, whether removable, 82, 51. 56. 
built on blocks or rollers, 3. 38. lOS.(n) Appendix. 281. 
See tit JigricuUurcd Mirectioni. 
BATS, 185. 
BlSAST'HOUSE, 

not removable, 47. 
BEDS, fixed, 71. 151. 
BEES, 

in hives, said to pass with the inheritance, 168.. 
BELLS, 

in churches, considered parcel of the fireehoU, 17S.(«) 
271.(fi) 

property in whom vested, 172. . 
are not forfeitable as deodands, 871. 
origin of, 173.(n) 
BELL METAL, 

affixed to freehold, stealing of, 269. 
BENCHES, 151. 156. 
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BEQUEST, 

•f fiirnitare or household goods, whether fixtures pass by, 
200, 201. 

of household stuff, hangings pass by, 77. (n) 

of things in the nature of personal estate, what passes by, 
140. (fi) 

of emblements, right of le^iratee under, 178» 
BILLIARD TABLE, «ee tit. Tables. 

poor's rate in respect of, 208. 
BISHOP, 

injunction against for waste, at suit of the crown, 234. 

prohibition against, for waste, 234. (ti) 

chapel belonging to, ornaments in, 129. 
BLINDS, 76. 154. 
BOX, 

lor charters, whether belonging to executor or heir, 159. 
' ot the subject of larceny, 159. 
BREWERY, 

fixtures in, 30. 109. 135. 139. 154, 

plant and pipes of, 30. 188. 

lease of, with utensils, nature of tenant's interest, 180. 289. 

mortgage of, whether it passes the fixed utensils, 184. 190. 
BRIDGE, 

property In materials of, when built in alieno solo^ 238. 
KRICKWORK, 

grates set in, 72.(n) 
BROKERS, 

directions to, as to Tsluation of fixtures* See tit. Afp% otiert. 
BUILDINGS, 

for trade, whether removable, 36. 38, 

placed on blocks, rollers, Ate* removable, 3. 32. 34. 38. 
146.(ft) Appendix, 281. 

covenant to repair does not extend to, 103* (,n) 
And see JSleeeuary BuUding$f 



CARDING MACHINE, 

poor's rate in respect o( 208. 
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CARPENTER'S SHOP, 

on farm not removable, 47. 
CART HOUSE, ' 

not removable, 47. 
CAULDRONS, 

affixed, not di»trainable, 257. 
CHARTERS, 

pass with the inheritance, 158. 

not the subject of larceny, 159.(n) 

are not distrainable, 257. 

chest containing, whether it belongs to the heir, 169. 
CHATTELS, 

personal, become realty by annexation, ^* 

when annexed, pass by conveyance of land, 168. 16 L 

167. 170. 186. 
in what cases they belong to the heir, 158. et $eq. 
may be limited as heir-looms, 165. 
CHIMNEY GLASSES. See tit. Glasses. 
CHIMNEY BACKS, 70. 121. 129. 163. 
CHIMNEY PIECES, 

whether removable as fixtures, 68.71.79.(ti) 166.200.262. (n) 

do not pass in a will as furniture, 200. 

whether they pass if the testator has only a chattel in- 
terest, 201. 
CHURCH, 

things annexed to, property in whom vested, 164. 170. 

mourning hung in, whose property it becomes, l71. 

scaffolding, &c. erected in, on public occasions, 171. 

pews and seats fixed in, 172. 

materials of, when severed, 172. ^, 

bells of, ib. 

organ of, 173. 
CHURCHWARDENS, 

their property in things fixed in a church, 172. 

may sue for a trespass in the time of their predecessors, 173. (n) 
CLOCK CASES, 156. 
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CLOCKS, 

fixed, do not pass as hoasehold furniture in a will^ 201. 
CLOSETS, 81. 233. And see tit Cupboards. 
COAT ARMOUR, 

descends as an heir-loom, 164. 170. 

action for defacing, who may bring, 171. 
COFFi E MILLS, 76.(») 216. 
COLLAR of S. S. 

descends as an heir-loom, 164. 
COLLIERIES, 

fixtures in, 29: 61. 107. 140. 

lease of, with utensils, nature of tenant's interest, 188. 

provisions in, with respect to fixtures, 188. Appendix, 282. 

machinery of, felony to demoUsh, 269. 
CONDUITS, 

pass by grant of house, 184. (n) 
CONSERVATORY, 

not removable, 72. And see tit. Greenhousta. 
CONSTRUCTION, 

of an article, now affecting the right of removal, 39.79.81 .114. 
CONSTRUCTIVE ANNEXATION, 

examples of, 6. 184. 198. 267. 
CONTRACTS. 

between landlord and tenant, 'may control the general law of 
fixtures, 97. 103. . 

rebting to the sale, &o. of fixtures, whether within the statute 
of frauds, 203. 
CONVEYANCE. See tit. 5a/e. 
COOLING COPPERS, 

when removable, 76. 154. 
COPPERS, 

in brewhouses, &c. 35. 76. 109. 135. 
CORN, growing. See tit. Emblements and Craps. 
CORNAGE, 

tenure by, 166^ 
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COTENANT 

to repair, may prevent the removal of fixtures, 98. 100. 

doesnot extend to erections placed on blocks, &c. 103.(n) 

whether it bars an action for waste, 224. 
to settle a house and all things fixed, construction of, 184. 

eosTs, 

in waste, by statute of Gloucester, 221. 
by Stat. 8 & 9 W. 3. c. 11. 222. 
in trespass, foriixtures, 242. 
CRIMINAL LAW, 

application of, to fixtures, 266. And see tit. Felony. 
CROPS, growing, see tit. Emblements, 

may be seized in execution, 264. (n) 
not subject to distress at common law, 259. 
made liable to distress, by 11 G. 2. c. 19. 269. 
not the subject of felony, 269. 
when considered as goods and chattels, 253. (») 
belong to survivor of joint-tenants, 178. 
contract for sale of, whether within the statute of frauds, wher^ 
no interest in land is conveyed, 204. 
CROWN JEWELS, 

considered as heir-looms, 166. l66.(nX 
CUPBOARDS, 76. 156. 233. 

not burglary to break into, 137. 165. 
CURTESY, tenant by, 

liable for waste at common law, 220. 
his right to fixtures, 126. 
CUSTOM, 

how far evidence of the nature and character of an article, 6. 
inference afforded by, as to the property in fixtures, 21. (n) 

40. 85. 146. 
whether it has the same effect as express contract, 104. 
instances of its application, in questions of fixtures, 6. 40. 

146. 146. (n) 
to remove utensils after the term, void, 280. 
evidence of at nisi prius, 41. 
the foundation of the right to heir-looms, 161. 163. 

of trade. See tit. Usage. 

E 
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CIDER-MILLS, 

removable as trade erections, 31. 61. 111. 188. 
decimon respecting, examined, 138. 144. 



DAMAGES^ 

in waste, 221. 
DEEDS, 

property iq, 16L(fi) 

when relating to the inheritance. See CKarUn, 

when relating to personal estate, 160. 
DEER, 

pass with the inheritance, 168. 170.(n) 

unless testator had only a chattel interesti 169. 

waste to destroy stock of, 168. 
DEMISE 

of house, passes fixtures, if not excepted, 186. 

of premises together with fixtures, nature of the tenant's inte- 
rest, 188. 289. 

terms of, may vary the tenant's right to fixtures, 97. 103. 

subsequent, mi^ take away the right under a former tenancy, 
100. 

stipulation in, that fixtures shall be taken at a valuation. See 
tit. Vidiiation. 
DEODANDS, 

things fixed to the freehold, not the subject of, 270. 
rule applied to particular instances, 271. 
DEVISE 

of land, passes personal chattels annexed, 198. 199. 

passes emblements, unless separately bequeathed, 178* 

of house, passes the incidents, 198. 202. 

of mill, passes the mill-stones although severed, 198. 

of fixtures, how to be described, 209. 

of emblements, in separation from the land, 178. 

of heir-looms, apart from the land, void, 166. 

of chattels, limited as heir-looms, 165. 

how construed by unity of occupation, 202. 
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BEVISEE 

of land, whether his right to fixturei^ the same as that of heir, 
199. 

is entitled to edablements against the executor, 178. 
See tit Devise, 
DILAPIDATIONS, 

general doctrine of, 128. 131.(n) 
removing fixtures not accounted as, 128. 
remedy for, by action on the case, for and against whom, 180. 
other remedies for, 130. 233. 
may be a cause of deprivation, 130.(fi) 
DISTILLERIES, 

fixtures in, 4. 194. 
DISTRESS, 

cannot be made of Aings fixed to the freehold, 26lf. 
nor of things constructively annexed, 257. 

though removed for a temporary purpose, 258. 
nor of charters, 257. (n) 
nor of growing corn, 259. 

unless by statute, ib, 
nor of trees, &c. in nursery-grounds, 260* 
POMESTIC FURNITURE, 

fixtures for, removable, though not put up lor omament| 78. 
120. 157. 
principle and extent of the rule, 78. 120. 152. 
And see tit. Ornamental Futharea. 
DOORS, 

are considered part of the fi^ehold, 186. 188. 

although hanging upon hooks, d*(«) 18dr 257. 
are not distrainable, 257. 

nor forfeitable as deodands, 271. 
outer and inner, distinction between, 80. 
DOVE-COTE, 

waste to destroy, 232. 
DOWER, 

tenant in, liable for waste at common laW| 280» 
her right to fixtures, 126. 
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DRESSERS, 81. (n) 
DUNG, 

spread on the land, passes with the inheritance, 175. 
not felony to carry away, 266. 
DUTCH BARNS, 

whether removable, 32. 51. 
DTERS' VESSELS, 18. 134. 135. 136. 

E. 

ECCLESIASTICAL PERSONS, 

may remove fixtures, 128. 

are considered as tenants for life, in regard to waste, 130. 

remedy against, by action on the case, for dilapidations, IdS. 
234. 

by prohibition, 233. 
by injunction, 234. 
EFFIGIES, 

fixed in churches, property of, in whom vested, 170. 
ELECTION, 

vote of freeholder, in respect of a post>windmill, 217. 
EMBLEMENTS, 

general doctrine of, 173. 

what things accounted, tfr. 

who entitled to, 176. 

benefit of, extended by statute to parochial clergy, 177.(fi) 

bequest of, interest of the legatee, 178. 

right to, whether it confers an interest in the soil, t6. 

fixtures compared to« 109. 139. 
ENGINES in collieries, 

removable on the ground of trade, 30. 61. 107. 140. 

although annexed to accessary buildings, 37. 114. 

destruction of, made felony, 269. 

covenants in leases respecting. Appendix, 282. 
EQUITY, 

remedy in, for tortious removal of things affixed to the free- 
held, 228. 
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EQUITY, continued. 

by injunctioD, 228. 
by account, 231. 233. 
by prohibition, 223. 229. 234. 
ESTREPEMENT of waste, 
at common law, 229. 
by Stat, of Gloucester, pedenU placiio^ ib. 
EXECUTOR, 

what fixtures he is entitled to as against the heir, ficc. See 

Tenant in Fee, TeniaU in TaUy Tenant fir Life. 
of tenant in fee, least favored in respect to fixtures, 116. 
of tenant for life or in tail, less favored than common tenant, 
23. 116. 
distinctions upon this subject examined, 116.117.137.146. 
is allowed a reasonable time to remove his fixtures, 1 19. 
is entitled to emblements, as against the heir, 174. 
but not against the devisee of the land, 178. 
is liable for waste in his own time, 224. 
when liable to account for waste of his testator, 224. 232. (n) 
260. 
EXECUTION, 

tenant's fixtures seizable in, 261. 

lease and fixtures demised, seizable in, 264. 

whether things set up by fi^eholder, are seizable in, 262. 263. 

fixed things retained by mortgagor, not seizable in, on the 

ground of fraud, 192. 263. 
things removable under powers, not seizable in, 262. 
gro¥ang crops seizable in, as goods and chattels, 264. (n) 
And see tit. Sheriff. 
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FARM, 

erections on. See tit. Agricultural Erections. 
FELONY, 

fixtures not the subject of, 266. 
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FELONY, continued. 

unless some interval between the severanoe and reme- 

val, 266.(n) 
or under particular stetutes, 266. 
principle of the general ruloy 2^7. 
See tit StaiuUs. 
FIERI FACIAS, 

tenants' fixtures are seizable under, 26 1. 
whether a mill may be sizeable under, 262. 263. 
And see ExecuHon and Sheriff, 
FIRE ENGINES. See tit Steam Engines. 
FISH, 

when passing with the inheritance, 167. 169. 
FIXTURES, 

•various applications of the term, 1. 11. 

which to be preferred^ 11. 
definition of, 2. 
must be actually annexed to the fireehold, 2. 

degree of annexation requisite, 3. 
are considered parcel of the freehold, and not personal chat- 
tels, 10. 244. 251. 

except in particular cases, 10. 261. 268. 
are analogous to emblements, 109. 173. 
and to growing trees, 10. (n) 188.(f>) 
pass by conveyance, demise, &c. of land, 180. 189. 
are rateable as land, 207. 212. 

may confer a settlement, when rented with a house, 2l2, 214. 
may be taken in execution against a tenant, 261. 
are not recoverable in trover while alpxed, 24S. 
nor in assumpsit as goods and chattels, 251. 
whether recoverable in trespass as goods, chattels, and effects, 

240. (n) 252. 
do not pass to assignees of bankrupt as goods and chattels, 

194. 
avB not distrainable, 255. 
are not the subject of felony, 266. 
flne not forfeitable as deodands, 270. 
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FIXTURES, continued. 

questions concerning, arise between three classes of persons, 
49. 147. 

between heir and exe<*utor, preference shown to the 
former, 49. 115. 132. 146. 

executor of tenant for life or in tail, and remain- 
der-man or reversioner, the two lattei* less 
favored than die heir, 49. 115. 
landlord and tenant, the tenant most favored, 
49. 116. 
See also tit tncumhmt. 
right of removing explained, 6. 

is a relaxation of the ancient rule of law, 6. 15. 68. 113. 

138. 
differs from the right exercised by the owner of the estate, 

8. 124. 126. 
and from that accruing bj virtue of powers, 125. 
and from that acquired by absolute purchase, 97. (n) 187. 
may be varied by the terms or circumstances of a con- 
tract, 97. 103. 
considerations on which it depends, 

the relative situation of the claimants, 7. 49. 
the purpose and object of the erection, 7. 
the^intention of the party in annexing it, 7.43.143. 
its nature before annexation, 7. 
its construction and mode of annexation, 39. 79. 
122. 149. 
< its comparative value as annexed and when sever- 
ed, 7. 143. 
the destruction occasioned to it by removal, 28. 

44. 144. 276. 
the injury caused to the freehold by the act of re- 
moval, 7. 42. 82. 122. 167. 
the existence of custom in respect of similar arti- 
cles, 7. 40. 146. 
may be removed when set up for purposes of trade, 12.106.132. 
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FIXTURES, continued. 

or for trade, combined with other purposes, 61. 106. 140. 

132. 
or for purposes of ornament, 67. 120. 151. 
or for domestic use and furniture, 67. 120. 151. 
are not removable when put up for agricultural purposes, 47. 
time and manner of removing. See tit. Removal and Injury, 
allowance for and re-delivery of, at end of tenancy, &c. Ap- 
pendix, 282. 288. 290. 
sale and conveyance of. See tit. Sale. 
transfer of in cases of bankruptcy, 193. 
devise of. \ 

mortgage of. > See the respective titles, 
valuation of. j 
PORGE, 

wheel of, not liable to forfeiture as a deodand, 271. 
FOLD-YARD, 

wall of, not removable, 47. 
FRAMES, 

in nursery-ground, whether removable, 66. (n) 
FRAUDS, STATUTE OF, 

whether agreements relating to fixtures are within the 4th sect. 

of, 203, 
whether a devise of fixtures is within the 5th sect, of, 202. 
contract respecting sale of land taken 'lout of, by appraisement 
and delivery of fixtures, 294t 
FRAUDULENT CONVEYANCE, 

possession of fixtures by mortgagor, not evidence of, 191. 
FREEHOLD, 

ancient rule of law in favor of, 9. 14. 

modem relaxation, between three classes of persons, 15. 

49. 
degree of relaxation diflerent in the several cases, 49.1 15. 
decisions in favor of one class, how far applicable to 
others, 23. 69. 115. 116. 121. 149. 
fixtures are considered part of, 10. 
unless in favor of creditors, 261. 
or injavorem vtto, 268. 
And see tit. Jinnexations^, 
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FREEHOLDER, 

right of votiog id respect of annexations to land, 216. 
FRUCTUS INDUSTRIALES, 

liable to be seized in execution as goods and chattels, 264. (f>) 
And &ee tit. Crop$ and EmhlemenU. 
FRUIT, 

growing, belongs to the heir, 173. 174. (H) 
FRUIT TREES, 

destruction of waste, 66. (n) 

in what cases removable. See tit. Trees, 
FUEL HOUSE, 

not removable, 47. 
FURNACES, 18. 20. 69. 109. 121. 152. 1564 

cannot be distrained, 257. < 
FURNITURE, 

fixtures put up for, removable, 67. 78. 120. 151« 

principle and extent of the rule, 77. 78. 122« 154. 157. 
And see tit. Ornamental Fixtures* 



0. 



GARDENS, 

frames and glasses in, whether removable, 66. (a) 

conservatories and pineries in, not removable, 72. 81. 

trees, &;c. in. See tit. Trees. 

leases of, provisions in for removing and valuing trees. See 
Appendix, 284. 
GARDENERS 

may remove trees, shrubs, &c. planted for sale, 65. 

whether they may remove hot-houses, &c. 66. 72. 

not allowed to destroy strawberry-bedd in full bearing, 65. 
GARTER OF GOLD, 

an heir-loom, 164. 
GAS PIPES, 

poor's rate, in respect of, 216. 
GATES. See tit. Doors. 

not liable to forfeiture as deodands, 291.. 
F 
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SIFT 

of fixtures to revemoiier, when iaferfedy 87. 95. 
negatived by a continuing possession, SlB. 
whether negatived by delivery of possesaion w^out 
prejudice, 95* 
GLASS, 

parcel of the freehold, 68. 80. (t») 135, 2ai. See tit JVimdowi. 

GLASSES, 

pier and chimney, fixed by nails or screws, 71. 77. 121* 201. 
in lieu of wainscot, or in pannels, whether removable, 
70. 152. 153. 

in nursery-grounds, whether removable, 66* 
GOODS SOLD AND DELIVERED, 

fixtures not recoverable w, 251. 
GRANARY, 

on pillars, a chattel by custom in Hampshire, 146. 
GRATINQ, 

iron, stealing of, 269^ 
GRATES, 

70. 72. 121. 129. 154. 155. 156^ 
GREENHOUSES, 

whether removable, 66. 72. 
GTMOLDS, 

doors hung on, 5. (n) 257. 



H. 



HANGINGS, 69. 121. 152. 153. 

pass as household stuff, in a will, 77. (nj 
HATCHMENTS, 

hung in churches, property in^ 170. 
HAWKS, 

whether they pass with the inheritance, 168. 
HEARTHS, 68, 
HEDGES, 

parcel of the fireehold, 174. 
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HEIR, 

ancient rule of law, in favor of, 13&. 

how relaxed bj modern decisiona, 13S* 151. 
conflicting authorities upon this subjeet, 140. 147.154. 

right of the executor against, in reapect of fixtures. See 
Tenant in Fee, 

is more favored ^n landlord, in r^^rd to fixtures, 115. 147. 
or than the remainder-man, 115. 147. 

is entitled to all things accessaiy to the realty, 141. 

is entitled to heiNlooms, 161. 

is entitled to the charters and deeds of the eatate^ 156* 
to chattels animate, as deer, &c*, 167. 
to trees, hedges, &c., 173. 

may maintain action for mjury to monummits, Ite. 171. 

remedy of, for tortious removal of property fixed to the. free- 
hold. See tit. Memedies. 
HEIR-LOOMS, 

nature of, explained, 161. 162. 

right to, depends on custom, 161. 163. 

whether they may be of fixed chattels, 161. 162. 163. 

whether devisable apart from the estate, 166. 

may be granted away by the owner in his lifetime, 167. 

things in the nature of, 168. 164. 165. 

chattels may be limited as, by deed or will, 165. 
HOLDFASTS, 

fixtures fastened by, 76. (n) 
HOOKS, 

windows or doors hung on, 6.(n) 6.(ii) 257. 
HORNS, 

ancient, passing with the inheritance, 165. 
HOT-HOUSES, 

whether removable, 66. 72. 
HOUNDS, 

whether they belong to the heir, 168. 

muto can«m, of bishops, 169. (n) 
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HOUSE, 

what things go to the tenant, as part of, 180. 163. 189. 

what things he is to paj for, when the fixtures are to be valued, 

187. Appendix, 285. 

what things pass by sale, and convejrance of, 180. 182. 183. 

185. 
locks, keys, and doors of, 136. 182. 198. 
pipes and conduits of, detached, 184. (n) 
conservatory annexed to, 72. 
fixtures in, when leinovabie. See tit. Fixtures. 
substantial annexations to, not removable, 72. 79. 
permanent improvements and additions to, not removable, 81. 
injury to fiibric of, will prevent the removal of things attached, 

42. 82. 114. 156. 
fixtures not considered part of, infavorem otto, 268. 
poor's rate in respect of, as increased in value by fixtures,208. 
settlement obtained by renting, together with fixtures, 209. 
demise of, with fixtures, interest of the tenant in the fixtures, 

188. 289. 
HOUSEHOLD STUFF, 

bequest of, hangings pass by, 77. (n) And see tit. Bequest. 
HUSBANDRY, 

annexations for, not removable, 46. 54. 
See tit. Agricultural Ureetians. 



IMPEACHMENT OF WASTE, 

clause of exemption from, in leases or life estates, 104. 124. 
262. 

equitable construction of, 125. 

things severable by virtue of, not seizable under a fieri 
facias, 262. 
IMPROVEMENTS, 

permanent, not removable, 81. 
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INCOMING TENANT. See tit. Tenant. 

what fixtures to pay for tp the landlord, 187. 189. 

to the outgoing teaant^ 187. 290. 
interest acquired by, on purchase of fixtures, 97. 187. 
loan of money to, for purchase of fixtures, how secured. Ap- 
pendix, 291. , 
remedy of, when fixtures are sold to him without title. Appen- 
dix, 291. 
cautions and directions to, in respect of the purchase of fix- 
tures, 287. 

on taking a demise of premises, 102.(n) 187. 

287. 292. 
on taking an asaijgnment of lease, 187. Ap- 
pendix, 291. 
on taking an under-lease. Id. 
INCUMBENT, 

indiat fixtures he or his executor may remove, 128. 
whether entitled to remove fixtures after resignation, &c. 129. 
not entitled to emblements after resignation, 177. 
executor of, is entitled to emblements, 177. (n) 
And see 1 1. DUapidaiiima. 
INJUNCTION, 

remedy by, for removal of things affixed, 228. 
nature of the proceeding in, 228. 
granted with account of waste committed, ^231. 
in what cases it Kes, 230, 231. 
lies against ecclesiastical persons, 234. 
INJURY 

to premises, how it may affect the right of taking away fixtures, 
42. 82. 114. 160. 167. 

Uability of tenant to repair, 83. 289. 
INTENTION 

of parties, a circumstance affecting the right of removal, 43. 
84.(n) 144. (n) 
INVENTORY OF FIXTURES. See tit. Schedule. 



JACKS, 166. 273. 
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JACK WEIGHT, 

when liable to forfeiture as a deodand, 272. 
JEWELS. See tit Crown JeweU. 
JIBS, 4. 
JOINT TENANTS, 

survivor of, entitled to corn growiDg, 178. 

K. 

££tS 

are parcel of the freehold, 6. 81. 136. 154. 

pass by grant, &g. of a house, 183. 198. 



LAND. See tits. House and Freehold. 

lease or conveyance of, passes things affixed, 180. 163. 

whether it passes executor's fixtures, 185. 
tenant's fixtures are rateable as, 212. 
improved by annexations, rate, settlement, &c. in respect of, 
207. 
LANDLORD, 

ancient rule of law in favor of, 14. 21 9. 

modern relaxation in respect of trade and other fixtures, 
16. 24. 68. 78. 
what things he is entitled to as against the tenant See tit. 

Tenant. 
cannot claim ^erections placed on blocks, rollers, &c. 38. Ap- 

pendixi No. h p. 281^ 
fixtures belong to, if not removed before expiraition of tenancy, 

87. 
fixed articles demised revert to, on severance, I88i 
stipuUitions by, respecting allowance for fixtures at end of lease. 
Appendix, 283. 284. 

respecting the re-valuu^ and re-deliveiy of fixtures to 
him. Appendix, 284. 288. 
remedies by, for tortious removal of articles claimed as fixtuns. 
See tit. Remedies. 
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LEAD, 

affixed, stealing of, 269. 
LEADS, 135. 244. 
LEASE, 

things affixed pass by, unless excepted, 180. 189. 

covenants in, may enlarge or restrict the tenant's right to fiX' 

tures, 98. 108. 282. 
construction of, whether by matters dehors fbe deed, 100. 
renewal of, may affect the tenant's right to fixtures, ib, 
assignment of, what fixtures to be valued on, 187. Appendix, 

290. 291. 
fixtures pass with, to assignees of btinkrupt, 195. 
whether severance of fixtures by the assignees, is an accept- 
ance of, 195. 
may be taken in execution, together with fixtures. See Execu- 
tion. 
clauses in, on demise of collieries, mines, nursery-grounds. 

Appendix, 283. 28 i. 
stipulations in respecting the valuation of fixtures, 186. Ap- 
pendix, 282. 283. 

respecting the impair and re*delivery of fixtures 
to landlord, Appendix, 283. 288. 290. 
schedule or inventory of fixtures in. See tit Schedule. 
LIME-ElLNS, 

whether removable, 37. 252. 257. (n) 
LOCKERS, 137. 

LOCKS AND KEYS, 6 (n). 136. 154. 183. 198. 
LOCUS VASTATUS, 

how determined in waste, 221. 
LONDON, 

ordinance of parliament concerning fixtures in. See the 
IfUrod. 
LOOKING-GLASSES. iSee tit Gheaes 



MACHINERY. See tit Engines and Carding Machint: 
demised together with premises, 18S% 
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MACHINERY, conUnued. 

liability of tenant to repair, Appendix, 289» 

of mills, manufactories, &c. felony to destroy, 269. 
HALT MILLS, 76 (n). 216. 

poor's rate in respect of 209. 
MANGERS, 135. 
MANUFACTORIES, 38. 276. 

fixtures in. See tit. Trade Fixtures, 
MASH-TUBS, 76. 154. 
MILLS, 

particular species of, when removeaUe, 5 (»)• 31. 76. (n) 146 
(n.) 181. 

whether seizable under a fieri facias, 262, 263. 

sails and wheels of, are considered part of the freehold, 146 
(n). 271. 

And see tit. Wind-MiUsy Cider-MUhf Malt-MilU, 
Coffee-MUh. 
MILL-STONES 

are considered part of the freehold, 6. 146 (»). 198. 271. 

pass by devise or conveyance of the mill, 184* 198. 

are not distrainable, 257. 

although removed for picking, 258. 

are not forfeitable as deodands, 271, 272. 
MINES, 

a species of trade, 112 (n). 

fixtures in, 63. 

machinery of, felony to demolish, 269. 

provisions in leases of, 283. 290. 
MONUMENTS, 

in churches, property in whom vested, 170. 

action for defacing, who may bring, 171* 
MORTAR, 

annexation by, 18. 133. 135. 142. 
MORTGAGE, 

of fixtures, 193(n). 

of lai^d, passes fixtures, 189. 

of brewhouse, whether fixed utensils pass^ 190. 
And see next Title. 
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MORTGAGOR, 

possession of fixture^ by, after mortgage, is not fraudulent^ 
191. 
nor creates a reputed ownership, 196. 
MOURNING, 

hang in churches, whether the parson is entitled to, 171. 



N. 



NAILS, 

annexation by, 70. 71. 79. 81. 163. 
NURS£RY GROUNDS, 

trees, &c. in,rare not distrainable, 260. 
provisions in leases of, as to remova], &c. of trees. Appen- 
dix, 284. 

See the next Tide. 
NURSERYMEN 

may remove trees planted for sale, 65. 
whether they may remove hot-houses, &c., 66. 



O, 



ONSTAND, 

right of, by outfi^olng tenant, in respect of fixtures, 103. 
ORGAN, 

of church, property in whom vested, 178. 
ORNAMENT, 

matters of, relaxation of the ancient rule of law, in favor of, 
18. 71. 133. 161. 
principle of the relaxation, 77. 
are not consideredpart of the freehold by the ci- 
vil law, 77 (n). 
See the next fitle. 
ORNAMENTAL FIXTURES 

may be removed by common tenants, 67. Appendix, No. 1. 
p. 277. 
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OliNAMENTikL FIXTURES (con/tn««l.) 

bj the executors of tenants for life or in tail, 120. 
by the executors of tenants inf^, 151. 
by ecclesiastical persons, 128. 
right to remove, how qualified in these cases. See under the 

respective titles, Tenanif Tmant for Lt/c, &c. 
things in the nature of, when removable, 78. 121. 157. 
And see tit Ifim$e and DwjmsUc^ FumUure. 
ORNAMENTS 

fixed in churches, property in whom vested, 170. 171. 
belonging to a bicshop^a chapel, 129. 
OUTGOING TENANT, 

what fixtures he may remove. See tit Tenants 

sale of fixtures by> to landlord, «r incoming tenant, 103. 18T. 

290# 
stipulations for the re-valuation, &;c. of his fixtures at tbt 

end of the term, 282 983. 284. 
his right of onstand in respect of fixtures, 103. 238. 
And see tit Indming TeiMmt 
OVENS, 76.(») 154. 166. 



PALING, 134.(») 135. 
PALISADOES, 

stealing of, 269. 
PANNELS, 

glasses in, 201. 
PARK, 

deer in, pass with the inheritance, 168. 

unless tame, or the testator's interest was a chattel, 169. 

whether the heir can claim except in respect of a legal park, 
168. (n) 
PARSON, 

cannot remove monumepts, &c. legally set up in the church, 
171. 

organ of church does not belong to, 173. 

whether entitled to mourning hung in the church, 171. 
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PARSON, conHnuid. 

to timber and isK^affoldidg erected on public occasioDs, 

171. 
to the materials of pews and seats when severed, 172. 
See IneumbefU and DUapidaHons. 
PARSONAGE HOUSE, 

fixtures in, ^en removable. 

See tit. Ditapidaiions and IncumbenL 
PARTITIONS, t9. («) 224. 
PATTENS, 

buildings laid on, not considered part of Ae freehold, 3. 38. 
216. And see Appendix, No. I. p. 275. 
PAVEMENT, 

whether removable, 35. 
PENNONS, 

hung in a church, property in whom, 165. 170. 
PERSONALTY. See tit. Assets personai. 
PEWS, 

property in whom, 172. 
materials of, when severed, ib. 
PICTURES, 

fixed to the wall by screws, &c., 69. 121. 152. 
ancient, considered as h^r-looms, 164. 
PIER GLASSES. See tit Glasses. 

PIGEONS, 

whethertheypfts«witlvthe inheritance, 168. 169. 170.(n) 

waste to destroy the stock of, 168. 
PIGEON HOUSE, 47. 232. 
PILLARS, 

buildings on, not considered part of the freehold, 56. 214. 216. 

And see Appendix, No. I. p. 281. 
granary built on, said to be a chattel by custom in Hampshire, 
146.(n) 
PINERY, 

erected in garden, not removable, 72. 81. 
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PIPES, 

in brew-houses, &c. are remayabto, SO* 

laid in ground for water or gas, are rateable, 210. 211. 

pass by grant of a house, IS^.(n) 
PINS, 

fastening by, whether a complete anneication, 5. 
PLANT, 

in breweries &c. removable, 30* 

demised together with a brewery, nature of the tenant'a interest 
in, 188. Appendix, 28^ 

whether it passes by a devise of the brewery, 202. 

whether it passes by a mortgage of the brewery, 190. 
PLANTS. See tit. Trees. 
POOR'S RATE, 

fixtures are chargeable to, as land, 212. 

water or gas pipes laid under ground, are chargeable to^ 210* 

a tunnel under water is chargeable to, 21 1« 

land as improved by chattels annexed, is chargeable to, 207. 

whether the chattels must be actually affixed, 209. 
PORTRAITS, 

ancient, considered as heir-looms, 164. 
POSSESSION 

of fixtures, is not a reputed ownership, 195. 
nor fraudulent afler a mortgage, 19L 
by tenant after the expiration of his term, effect of, 88. 
delivery of by tenant, without pr^udice, effect of, 95. 
POSSIBILITY, 

tenant apresy what he may remove. See tit* Tenant in TaU^ 
POST WINDMILL, 5.(n) 214. 216. 

renting of, will not confer a settlement, 216. 

election vote in respect of, held good, ib, 
POSTS, 20; 33. 134. 156. 24L 

buildings on, not considered part of the freehold, 5.(n) 146*(fi) 
214. 216. Appendix, No. 1. 281. 
POTS, 

fixed, 76.(f>) 154. 
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POWERS, 

things removable under, not liable to execution, 262. 

right of removal under, as distinguished from the right to fix* 
tures, 8. 124. 125. 126. 
PREBENDARY, 

chargeable for dilapidations, 131. 
PRESSES, Sl.[n) 137. 233 And see tit Cupboard$. 

not to be considered part of the house, infaoorem mto, 268* 
PROHIBITION OF WASTE, 

at common law, 229. 

under the statute of Gloucester, ib. 

against ecclesiastical persons, 234. 
PUMP HOUSE, I 

erected on farm, not removable, 47. 
PUMPS, 156. 
PURCHASE 

of house, when articles affixed included in, 181. 185. 

of fixtures, nature of the interest acquired bv, 97. (») 186* 187. 
And see tit. Sale. 
PUSET HORN, 

a charfer of conveyance, 165. 



R. 



HACKS, ,^ 

of stables, 244. (n) 
RAILS, 33. I34.(n) 156. 
RANGES, 154. 

And see tit. Crraies and Stoves. 
RATE, 

in respect of land improved by chattels annexed. See tit« 
Poor* 8 Rale. 
RECTORY HOUSE, 

fixtures in. See tit* Incwnbent and Dtlapidations^ 
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REMAINDER-MAN, 

what annexatioiicr belong to, agaiofit die ezeciilory fee. See 

tit Tenant far lAft^ ftc. 
remedies of, for the tortious remond of tilings aflbted. See 
tit. Remedies, 
REMEDIES, 

for the tortioos removal of fiztares^ fcc.^ 
at law, 218. 
inequity, 228. 233. 
by landlord, against tenant, 

by action of waste, 219. 

of case in nature of waste, 228. 
of trespass, 236. 238. 
of troYor, 24». 
of assumpsit, Sec 256. 
by injunction, &c. 232. 
by landlord, against a strange, 286. 248. 
by tenant, against landlord, or a strahgerr 285. 287* 240. 24d. 
by remainder*man or reyersioner, against tenaatfor life, 

by action of waste, or case in the nature of waste, 219. 

223. 250. 
against oKeeutor of tenant for life or in tail, 223, 224. 
236. 248. 250. 
by executor of tenant for life or in tail, agaimt remainder-man, 

283. (fi) 
by heir, against executor of tenant in fee, 236. 248. 
in the case of ecclesiastical persons, 
by action for dilapidations, 130. 

by injunction and prohibition of waste, &c. 233. 
by procedings in the ecclesiastical courts, 130. 
by vendor against purchaser, for the price of fixtures sold, 251. 

253. 
by purchaser against vendor, for selBng fixtures without title^ 
291. 

And see IVWe, Injunction^ JSesumpsit^ Cavenanif Trespass, 
Trover^ DietresSf Execution. 
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REMOVAL OF FIXTURES, 

right of, ei^plaioed, 6. 

on what coiisideratons it depends. See tit FixiureM. 
distiogoiahed from the i9|^ incidtiit to the oimmhip of 
the estate, 8. 123. 
and from rights a&der jpofravf afpeiidaiit to estates, 

125. 126. 
and fcom ifae rig^ acquired by the pnsehaso of fix- 
tures, 97. 187. 
may be.qualified by c<Nitract, 97. 103. 
within what time to be exercised, in diffident cases, 87, 
88.96.119.280. 
damage occasioned by, must be repaired, 42. 83. 
spe<^al provisions respecting, in leases, ftc. Appendix, 282, 
288, 284. 290. 
RENEWAL 

of lease, effect of. See tit. Least* 
REPAIR 

of fixtures demised, 289. 
' of fixtures substituted by tenant, 83. Appendix, 289. 
of damage to premises by removing fixtures, 42. 83. 
covenant for, how varying the tenant's right to fixtures, 98. 
100. 

does not extend to buHdings on blocks, rollers,* 3cc. 
103.(n) 
REPLEVIN, 

does not lie for fixtures, 262, 257. (n) 
And see tit. 2>it<i^«. 
REPUTED OWNERSHIP, 

possession of fixtures not considered as, 191. 195. 
REVERSIONER. See tit LandIi>rdL 

claims of, against executor of tenant for fife or in tail. See 

Tenant for Life and t» Tail. 
remedies of, for the tortioiis removal of things affixed. See 
tit. Remedies. 
RINGS, 

pi^s with a house, 183. 19i. 
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RIOT ACT, 

extended to the demoliafaing of fixed macbineiy, 269. 
ROLLERS, 

erections plsoed on, not considered part of the fir^hold, 33« 
Appendix, 261. 

coyei^iiiC to repair does not extend to, 103*(fi) 
ROOTS, 

. whether the snbiect of emblementB, 175. 



S. 

SAILS 

of windmill, considered part of the freehold, 146.(ii)-271# 
are not forfeitable as deodands, 271. 
SALE 

of house, &c. when fixtures included in, 181. 165. 

of house and fixtures, what things to be valued on, 186. 

of fixtures, by landlord to tenant, 187. 286. 

by outgoing to incoming tenant, 187. Appendix, 
290. 
nature of the interest conferred by, 97. (n) 187. 
remedy of purchaser if made without title, 291. 
whether agreement for, is within the statute of finuds, 

203. 
stamps on agreements relating to, 205. Appendix, 287. 
srhedule on, see tit. ^c^dti/e. 
bargain and sale, form pf. Appendix, 287. 
SALT PANS, 

belong to the heir with the estate, 141. 
are removable as trade fixtures by a common tenant, 81. 
decision respecting them considered, 143, 144. 
SCAFFOLDING, 

erected in churches on public occasions, property to whom 
accruing, 171* 
SCHEDULE 

of fixtures, when it diould accompany lease or other convey- 
e, 186. (fi) 



Digitized by VjOOQIC 



INDEX. 82t 

SCHEDULE, {emUimed.) 

is not receivable in evidence unless stamped, 205. 

stamp required on, in different cases, ib. 
provisions in leases referring to, Appendix, 288« 
SCREWS, 

or nails, annexation by, 70. 79. 81. 163. 201. 
SEATS. See tit. Bmche$. 

fixed in churches. See tit. Pews* 
moveable, in churches, property of, 172. 
SEQUESTRATOR, 

liable for dilapidations, 131. 
SETTLEMENT 

of personal chattels, as heir-looms, 165. 
. parochial, in respect of land with chattels annexed, 212. 
not gained by renting a post- windmill, 214. 
SEVERANCE 

of fixed articles, effect of, in transferring the right of property, 
^ 172. 188. 238. 

of fixtures demised, vests the property in the landlord, 188. 

248. 
of fixtures by assignees of bankrupt. See tit. Bankrupt 
and removal, if continuous, not felony^ 266. 

whether trespass, or trover is maintainable in such case, 
239. 245. 
SHEDS, 

whether removable, 33. 37. 114. 
See tit Bam. 
SHELVES, 8L(fi) 244. (n) 
SHERIFF, 

what fixtures he may take in execution, 261. 263. 
when he may seize fixed, articles demised, 264. 
his duty in selling fixtures, 265. 
vendee of, not liable in trespass for tortious levy, 249. 
And see tit. ExectUian. 
SHRUBS, 

by whom removable. See tit. Trees, 
in nursery grounds cannot be distrained^ 260^ 
H 
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SHRUBS, {continued.) 
stealing of, 270. 
SHUTTERS, 136. 
SLABS 

of marble, whether removable by a tenant. Appendix, 27T. 
will not pass as furniture in a will, 200. 
unless the testator had a chattel interest, 201. 
And see Chimney Pieces. 
SOAP WORKS, 

fixtures in, 22, 35. 
SPECIAL OCCUPANT, 

his property in deer, fish. Sec. 169 (n). 
STABLE, 

on roUers, is not part of the freehold, 5. 33. Appendix^ 281. 
STAMP, 

on sdiedule of fixtures. 206. 
on deed, with schedule annexed, &c« 205. 
on agreements relating to sale. Sec. of fixtures, 206. Appen- 
dix 287. 
on appraisements of fixtures. Appendix, No. IH. 
Statute of frauds. See tit. Fraude, StahUe of, 
STATUTES 

62 Hen. 3. c. 23. [Marlbridge: Waste], 220. 229. 
6 Ed. 1. c. 6. [Gloucester : Waste], 16. 220. 226 (»).229. 

28 Hen. 8. c. 11. [Emblements], 177 (n). 

13 Eliz. c. 6. [Fraudulent conveyance], 191 («). 

13 Eliz. c. 10. [Dilapidations], 131 (n). 

14 Eliz. c. 11. [Dilapidations], ib. 
43 Eliz. c. 2. [Poor's rate], 207. 

21 Jac. 1. c. 19. [Bankrupts], 193. 

22 Sc 23 Cha. 2. c. 9. [Costs, Trespass], 242« 

29 Cha. 2. c. 3. [Frauds,] 202. 203 

3 W. 3. c. 11. [Settlement], 212. 

8 Sc 9 W. 3. c. 11. [Costs, Waste], 222. 

4 6. 2. c. 32. [Larceny, fixtures,] 268. 
11 6. 2. c. 19. [Dialress], 259. 

9 6. 3. c. 29. [Destroying machinery], 269« 
47 G. 3. c. 53. [Dilapidations], 131 (n). 
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STATUTES, [eoniinued) 

21 G. 3. c. 68. [Larceny, fixtures], 269. 

35 6. 3. c. 101. f Settlement], 212. 

41 6. 3. c. 24. [Destropng machinery], 269* 

43 G. 8. c. 69. [Auction], 206. 

45 6. 3. c. 30. [Auction], ib. 

52 G. 3. c. 180* [Destroying machineiy], 269* 

55 G. 3. c. 184. [Stamps, appraisem^its], 205. Appendix, 

No. III. 

56 G. 3. c. 125* [Destroying migines], 269. 

57 G. 3. c. 19* [Destroying fixtures, J t6. 
57 G. 3. c. 99. [Dilapidations, 131] (n). 
4 G 4. c. 46. [Mines, &c.] 270. 

4 G. 4. c. 54. [Mines, Sec] ilh 

6 G. 4. c. 16. [Bankrupt,] 58 (n). 

7 G. 4. c. 69. [Gardens, stealing in], 270. 
iTATUTES, equitable construction of, 220 (n). 
STEAM ENGINES. See tit. Engine». 

in collieries, removable, 29* 61. 107. 140. 

walbi or sheds of, considered accsessaries, 37. 114* 

whether passing by bequest of things in natcHre of personal 
estate, 140 (n). 
STEEL-YARD, 

attached to house, rate in respect, of 208. 
STILLS, 

If fixed, do not pass to assignees of bankrupt, 194, 

otherwise, if placed on horses or frames, ib* 
STOVES 

are removable, 72 )n). 121. 129. 154. 155* 156. 
STRAWBERRY-BEDS, 

may not be destroyed by gardeners, &c. 65* 
SWANS, 

when they pass with the inheritance, 168.] 

T. 
TABLES, 

fixed or dormant, 23. 67. 134. 135. 
billiard, when fixed, ratable with house, 208 
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TAPESTRY, 

fixed to walla, removable, 70. 121. 153. 
And see tit Hangingt. 
TENANT, 

not liable for waste at comnion law, 220. 
made liable by statutes of Marlbridge and Gloucester, 16. 220. 
his right of remoTing fixtures is a relaxation of the law of 
waste, 15. 24. 
this relaxation when first allowed, 22. 
whether it proceeded originally on the ground of 
trade, 17. ei seq. 
iA more favored in respect of fixtures than other classes of per- 
sons, 23. 115. 
What fixtures he may remove, 

may remove trade fixtures, 16. 

principle and extent of this rule. See Trade^ and 

Trade Fixtures. 
particular instances of trade fixtures, 29. ei seq. And 

see appendix, No. I. 
general rules respecting his right to trade fixtures, 43. 
ipay remove fixtures for trade combined with other purposes^ 
61. 

particular instances of these mixed cases, 62, 63. 
may remove fixtures put up for ornament, 67. 

principle and extent of this rule. See tit. Omameni. 
particular instances of ornamental fixtures, 68. Ap- 
pendix, 277. 
general rules respecting his right to ornamental fix- 
tures, 84, 

may remove fixtures put up for domestic use and furniture, 

78. 

particular instances of these fixtures, 72. 76. Ap- 
pendix, 277. 
may remove buildings placefl on blocks, pattens, plates, &c. 

3. 38. 103.(n) And see Appendix, No. I. p. 281. 
is not allowed to remove agricultural erections, 46. 
cannot remove fruitptrees, shrubs, &c. 66. 
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TEN ANT, continued. 

unless planted m nursefy-grouods, fcc, See tit JWir- 
serymen aod Gardeners, 
may be prevented ffom removing fixtures by tbe terms of Us 
lease, &c. 97. 103. 

as by covenant to repair, 98. 
or by taking a new lease, 100. 
or by circumstances implied from an agreeittent with 
his landlord, 101. 
must remove his fixtures within the term, 86. 280. 
unless he continues in possession, 88* 
or his interest in the premises is uncertain^ 96. 
is bound to repair damage occasioned by the removal of fix* 

tures, 42. 82. 83. 
what fixtures he is to pay for, on taking possession, 
to his kndlord, 187. 189. 
to an outgoing tenant, 187« 
And see Outgoing and Inecmmg 
Tmon/. 
nature of the interest he acquires on the purchase of fixtures, 

97. (n) 187. 
naiture of his interest when fixtures are demised to him, 189. 
how fiur he is bound to repair the articles demised, Ap^ 

pendix, 289. 
»r to substitute others in lieu of them, App^idix, 289. 
inortgage of fixtures by. See tit Morts^age. 
bankruptcy of, ri^t of his assignees to fixtures. See tit. 

BonkrupL 
his fixtures seizable under a fieri facias, 261. 
remedies by «Sd against, for tortious removal of fixtures, &c. 

See tit Remedies and Waste, 
stipulations by, for revaluation of fixtures at the end of his 

term, Appendix, 282. 
rules and directions to, respecting the purchase, valuation, &c. 
of fixtures, Appendix, No. I. and No. II. p. 279. etseq. 
And see tit Fiximes, Demise, Covenant, Vabtaiion. 
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TENANT AT WILL, 

not included b the provisions of the stfttute of Gkracester, 226. 

not liable for permissive waste, 226. 

maj be sued in trespass for voluntary waste. 236. (n) 
TENANT BY THE CURTESY, 

whether liable for waste atcommoii law, 220. (n) 

what he may remove, 126. And see tit TtmMfor Life. 
TENANT IN DOWER, 

liable for waste at common law, 220. 

what she may remove, 126. And see tit. TtnatUfor Life. 

TENANT FOR LIFE, 

whether punishable for waste at common law, 220. (n) 
expressly made liable by statutes of Marlbridge and Glouces- 
ter, 220. 
his ri^t in respect of fixtures, 124> 

when his estate is without impeachment of waste, 124. 
And see tit. Impeachment of Waete. 
when he may devise chattels afiixed to the freehold, 198. 
ancient rule of law relaxed in &vor of his personal estate, 108. 
this relaxation when first allowed, l07. 108. 
not so extensive as in the case of a common tenant, 115. 
executor of, what fixtures he is entitled to as personal assets, 
is entitled to trade fixtures, 1 12. 

extent of this privilege, 113. 
particular instances described, 108, &c. 
general rules respecting his right to trade fix- 
tures, 118. 
is entitled to fixtures for trade and other pmposes com- 
bined, 113. 
b entitled to fixtures for ornament or domestic fiirni- 
ture, 120. 

particular instances described, 121. 
general rules respeotmg his right to ornamental 
fixtures, 122. 
his right to fixtures iHmipared with that of his testator, 
126. 

how fiur it may be inferred firom the right of a 
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TENANT FOR LIFE, (continued.) 

common tenant, 116. 121. 
and from that of an executor of tenant in fee, 
115. 120. 
is allowed a reasonable time for tbe removal of fiztmres, 

119.(n) 
remedies by and against, in respect of fixtures. See 
tit Remedie$, 
TENANT IN TAIL, 

is not liable for waste, 123. 

nor the grantee of, ib. 

how far liable when he is tenant apre$ poB$ibiliiyy 126« 

ancient rule relaxed in favor of his personal estate, 108* 

And see tit Tenant for Life. 
executor of, what fixtures he is entitled to as personal assets, 
See tit. Tenant for Life. 
as against the heir in tail, 127. 
his right to fixtures compared with that of a common 
tenant, 116. 

and with that of executor of tenant in fee, 116, 
remedies by and against in respect of fixtures. See 
tit. Remediee. 
TENANT IN FEE, 

ancient rule of law in favor of his heir and real estate, 134. 

early authorities on the subject, 133. 
modem relaxation in favor of bis personal estate, 138. 151. 
this relaxation when first allowed, 138. 
is less extensive than in other cases, 115. 
contradictory opinions respecting the degree of relaxa- 
tion, 133. 144. 146.157. 
executor of, what fixtures he is entitled to as personal assets, 
is entitled to trade fixtures, 138. 

particular instances described, 138, &c. 
general rules respecting his right to trade fixtures, 
148. 
is entitled to fixtures for trade combined with other pur- 
poses, 141. 
is entitled to fixtures for ornament and convenience, 151. 
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TENANT IN FEE, (canHnuid.) 

particular instances described, 1525 &c. 
general rules respecting his n^t to ornamental fix- 
tures, 157. 
decisions relating to these fixtures not uniform, 154. 
how far his rights may be inferred from those of other par- 
ties, 149. 157.(n) 
is not entitled to things necessary for the enjoyment of the 
realty, 141. 

decisions upon this subject examined, 143. 
And see tits. Executor and Heir. 
TIMBER, 

annexed to house or soil of another, right of property which 
accrues, 9.(fi> 241.(n) 
TOMB-STONES, 

property in whom v? ted, 170. 171. 
trespass may be brought for removing. Sec. 171. 
TRADE, 59. 61. 64. 65. 112. 

privilege of, a ground for the removal of fixtures, 16. 

whether recognised in the ear]r decisions, 15. 17. 22. 
when fully established, 22, 23. 
principle on which.it is founded, 26, 27. 
what occupations come within it, 51. 58. 61. 64. 65. 112. 
usage of, in leasing fixtures, may rebut a reputed ownershipy 
196. 
TRADE FIXTURES. And see tit. Trade. 
may be removed by tenants, 12. 

form part of the personal estate of tenants for lifeor in tail,112« 
and of that of tenants in fee, 138. 
by what circumstances the right of removing them may be 

affected, 39. 113. 141. 
whether buildings erected for trade are removable, 36, 37. 
particular instances of trade iactures described,27* «< 9eq. 
trade fixtures of a mixed nature, removable, 17.61.64.65.112. 
particular instances of these fixtures described, 62, 63,64. 
Md see titles TemrUf Tenant far Lije^ in Tailj and in Fee. 
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TREES, 

and the fruit on, go with the land to the heir, 173* 

property of, to whom accruing, when planted in o/tefio solo, 
24t.(n) 

are not the subject of larceny at common law, 266, 

are not forfeitable as deodands, 271. 

are not distrainable in nurseiy-grounds, 260, 

destruction of, in gardens, &c. waste, 61. 

may be removed by nursery-men, &c. 65, 

but not by private individuals, 66. 

provisions for valuation and removal of, in leases, &c. Appen- 
dix, 284. 
TRESPASS, 

quare elauaumfregit for fixtures, when it lies, 235. 238* 

de bonis asportatisy in what cases maintainable, 236. 

right to, maintain, how residing in difierent parties, before and 
after severance, 238. 

whether it may be brought, if the severance and asportation are 
one continuous act, 239. 

lies for removing and defacing tomb-stones, 171. 

for voluntary waste against tenant at will, 236. (n) 

does not lie against vendee of sheriff, on tortious sale of fix- 
tures, 249. 

form of declaring in, 239. 

whether fixtures may be described in, as goods, chattels, and 
effects, 240. (») 252. 

plea of general issue in, 240. 

evidence of title to fixed property admissible under, t6. 
whether when affixed by a stranger in cdieno solo^ 241. 

costs in, in respect of injuries to fixed property, 242. 
TROVER, 

by whom and in what cases sustainable, in respect of fixtures, 
242. 248. 

when a concurrent remedf with trespass, 248. 

will not lie for fixtures, while annexed, 243. 

nor for a mere severance, without removal, &c. 240. 

whether maintainable when the severance and removal are one 
oontinuous act, 245. 

I 
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TROVER, {continued.) 

property in declaration not presumed fixed, unless so described, 
244. 

what a sufficient demand of fixtures, 249. (n) 
TRUNKS, 

under ground, poor's rate in respect of, 211. 
TUBS, fixed, 76. 154. And see tit. Vat8. 
TUNNEL 

under ground, 4>oor's rate in respect of, 21U 

U. 

UNDER LEASE. 

cautions to tenants on taking. Appendix, 291. 
And see tit. Ittcoming Tenant. 
UNITY OF OCCUPATION, 

devise construed with reference to, 202. 
USAGE. See tit. Custom. 

of trade, in leasing fixtures, rebuts reputed ownership, 196.> 
194.(n) 



VALUATION. See tit Appraisement. 

« fixtures to be taken at,'' what articles to be included, 186. 
upon the sale of premises, 186. 
between landlord and tenant, 187. 
between outgoing and incoming 
tenant, 187. 290. 
of fixtures, eautions and directions concerning, 

to outgoing and incoming tenants, 105. 

Appendix, 282. 289. 290. 
to landlords, 189. 
to brokers. Appendix, 286. 290. 
to persons advancing money on fixtures, 
Appendix, 291. 
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VALUATION, (continued) 

coYenants and stipulations in leases, respecting, Appendix, 
279. et aeq. 

stamp on, Appendix, No. III. 
VARNISH HOUSE, 

removable, as a trade erection, 5. 35. 89. 

decision relating to examined, 88. 91. 93. 
VATS 

for trade, removable, 4. 18. 35. 136. 
VENDOR AND PURCHASER. See titles Sale and Purchask: 
VERANDAS, 

not removable, 76. 99. 
VICAR, 

liable for dilapidations, 131. 
VOTE 

of freeholder, in respect of a post wind-mill, 217. 



W. 



WAINSCOT 

of house, whether removable, 71. 72. 79. 135. 136. 152. 156. 

if loose, goes to the executor, 136. 

pictures and glasses put up in lieu of, 70. 152. 201. 
WALLS, 

fixtures annexed to, early distinctions respecting, 20, 21. 

injury to, by removal of fixtures, 37. 42. 82. 113. 2l3. 

when considered accessary buildings, 114. 

inclosing a fold-yard, not renu)vable, 47. 
WARDROBES, 81.(f») 232. 

See tit. Presses and Closets, 
WASTE, 

who punishable for, at common law, 220. 

whether tenants for life or by curtesy, 220. (n) 

who liable under the statutes of Marlbridge and Gloucester^ 
220. 226. (n> 

wiaste to remove chattels affixed to the freehold, 14.8l.219^235». 
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WASTE, caiUiwud. 

to remove, &c. things constructively annexed, 81. 233. 

to remove fruit-trees, 66. 

trivial damage does not amount to, 82. 222. 

distinction between legal and equitable waste, 2Z'2.(n) 

waste of stranger, tenant how liable for, 224. (n) 

of testator, executor how liable for, 224. 232. (n) 250. 

of executor in his own time, remedy for, 224. 

of ecclesiastical persons, remedy for. See tit. DUapidaUons. 

of tenant at wiU, remedy of landlord for, 236. (n) 

removal of fixtures is an exception to the general rule of 

waste, 14. 2l9. 
remedies for waste, at law and ii^ equity, 218. 228. 

by action of waste, and of case in the nature of waste* 

218. 
by prohibition of waste, 229. 233. 
by writ of estrepement of waste, 229* 
by injunction, 228. 
by account, &c. 231. 233. 
how applicable to cases of fixtures, 223. 232. 233. 234. 
ancient form of proceeding in, by action of waste, 219. 
by, and against whom maintainable, 220. 221. 
pleadings, judgment, and costs in, 221. 227. 
locus vastatus, how determined in, 221. 
instances of the action in recent times, 222. 
modem form of proceeding in, by action on the case in nature 
of waste, 223. 
right to fixtures, how determined in, 223. 
whether it can be supported if there be an express cove*^ 
nant, 224. 
whether it is maintainable for permissive waste, 226. (n) 
WATER PIPES, 

poor's rate in respect of, 2l0. 21 1. 
WATER TUBS, 76. 164. 
WILL, 

relating to fixtures, attestation of, 202. 
See tit. DevUe. 
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WINDMILLS, 

on brickwork, and anchored, &c. pass by conYeyance of the 
land, 181. 
possession of them by a mortgagor is not fraudulent, 192. 
nor a reputed ownership, 196. 
whether liable to execution under a fieri facias, 262. 263. 
when they may be deemed moveable chattels, 5.(n) 146. 181. 

215. 216. 
settlement not conferred by, when built on posts and cross 

traces, 215* 
legality of vote in respect of, when built on posts in brickwork, 

216. 
sails and stones of, are considered parcel of the freehold, 146. 
271. 

are not forfeitable as deodands, 271. 
WINDOWS 

considered parcel of the freehold, 6.(n) 68. 80.(n) 135. 183. 

pass by conveyance or lease of house, 183. 

removal of, is waste, 68. And see tit. Glass. 

not considered affixed, when fastened by cross laths, 269. (n) 

are constructively annexed, if hanging on hooks, 6.(n) 183. 

198. 
are not distrainable although hung upon hooks, 257. 
WINDOW SHUTTERS 

considered parcel of the freehold in favor of the heir, 136. 
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ADDENDA. 



*if* The following are the Ancient Records referred to in the conclit>* 
ding page of the Introduction. 

T%e OrdyumMce of the Cite for Tenaunia of Houaesy what ihingU they 
ehaU not remeue aU thegr departinge, 

Intrat' in libro cum littera 6. folio c.lxxiiij. 
tempore Ade Burj tunc Majoris A^ Regz 
BdW&di Tercij- XXXIX. 

Ordinatitm est quod si aliquis codicat tentm vel domos in civitate 
London vel in subbarbijs eiusdem civitatis tenendum ad terminum 
vite Tel annorum vel de anno in annum vel de q'rterio in q'rteriu, si 
huiuB inteneus aliqua appencia seu alia asiamenta in huiusmodi 
tentiuz vel in domibus fecerit, eciam ad mereniuz dcoz tntoz vel 
domos clauos.ferios aut ligneoa attachiamet nolicebit tali t^nenti 
huiusmodi appecicia seu asiamenta in fine terminu vel aliquo alio (em- 
pore abradicare sed semper permanebut dno soli vt percelli eiusdem. 

J3t Confirmaeum of the $ame Acte by the Mayre and Aldermen. 

Where as nowe of late amonge djoiers people was sprongen a 
mater of dowt vpon the most olde custume had & vsed in this cyte of 
Lodon of suohe thingis which bj.tenatis terme of lyf or yeris ben affixed 
vnto houses wythout speciall licence of the ownar of the soyle, 
whether they owe or remayn vnto the ownar of the soyle as percell of 
y« same or ellis wheder it shalbe lefuU vnto such tenauntis on thende 
of her terme, all such thingis affixed to remeue. Wherupon olde 
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bokis seen, and many recordis olde processis and iugmentis of the 
sayde cyte, it was declared by the Mayre and ih' Aidennen for an olde 
prescribed custum of the cyte aforesayde. That alle suche easmentis 
fixed Tnto houses or to soile by suche tenements wythout special 
and expresse lycence of the ownar of the soyle* Tf they be 
affixed w^ nayles of ime or of tree as pentises, glasse lockis benchis 
or ony suche other, or of ellis yi they bee affixed w morter or lyme or 
ofertheror ani other morter as fomeis leedis candorus chemyneis 
corbels pauemettis or such other, or ellis yf plants be roetid in the groud 
as vynes trees graffe stouks trees of frute, &c. yt shal not be leeful 
vnto such tenauntis in y« ende of her terme or any tyme therin nor 
any of them to put away moue or pluk vp in any other wyse, but y < they 
shall alway reinayn to the owner of the soyle as percels of y« same 
soyle or tenement. — See Jimold^a ChronicUi fol. 137, 138. 



ALEXANDER S. GOULD, Printer. 



Digitized by VjOOQLC 



f^S^ 



Digitized by VjOOQIC 



^^?' 



Digitized by VjOOQIC 



Digitized by VjOOQIC 



Digitized by VjOOQIC 



Digitized by VjOOQIC 



Digitized by VjOOQIC 



DLAAPBHu 

A towHM on ttw law on 




3 6105 044 264 005 



Digitized by VjOOQIC 



